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x he advantage which the profession has un- 
questionably derived from treatises in which 
the scattered principles and decisions concerning 
subjects of particular importance, and frequent 
occurrence in the law have been collected, an4 
reduced to method, would of itself (while any 
such subject remains not thus rendered easy 
of reference and comprehension,) be a sufficient * 
apology for undertaking a work dedicated to * 
those purposes ; and upon this ground alone 
an attempt to collect and methodize the law 
relative to the rights of Lien and Stoppage 
in Transitu, would be justifiable were there 
na other motive for making it. But a more sa- 
tisfactory reason suggests itself ; the laws of this 
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country hav^ deemed it expedient, that private 
individuals should have the power of enforcing 
their rights by their own immediate acts, in 

• • 

certain cases, in which the means of doing it 
would be lost, if they were obliged to fiave re- 
course to the slower process of Courts of Jus- 

h 

tice. Where the individual is thus entrusted 
with the right of acting for himself, and where 
the occasion may require him to act with a 
promptitude which will not admit the pre- 
caution of resorting to legal advice, it becomes 
a matter of particular concern to him, to be 
thoroughly acquainted with the nature and ex- 
tent of his right. Among the rights of this 
description there are none more frequently 
called into exercise than those of lien and stop- 
page in transitu, and none, it may therefore be 
presumed, which the convenience not only of 
the profession, but of the very numerous class 
of individuals engaged in this country in com- 
mercial pursuits, more urgently requires to be 
made the subject of a distinct treatise* 



It is under these impressions, that I have 
endeavoured in the following pages to collect and 
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reduce to method the law relative to the rights of 
lien and stoppage in transitu ; rights which though 
they are in many points essentially distinct, 
bear so near a relation and resemblance to each 
other, that they may be very properly included 
in the same treatise. 
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CHAP. I. 



Nature, Origin, and different Species of 

Lien. 

THE term Lien, as adopted by our cpurts Definition «f 

i -^ i ji the term Lien, 

of law and equity, and as used by ourfi r «tiniu 
legal writers, differs in the extent of its ^nse. CQ * rg 
acceptation. In that which is most ex- 
tensive, it applies to every case in which 
either real or personal property is charged 
with the payment of any debt or duty : 
every such charge being denominated " a , 
Lien on the property." 

It is not my intention in this treatise to 
enter into the consideration of every sort 
of legal and equitable right, which this 
comprehensive definition of the term 
embraces. Were the whole law on the 
subject collected, it would not only occupy 
much more space than that which it is 
purposed to give to this treatise, but 
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would supply ample matter for more than 
one. The kinds of Lien to which the 
present will be confined/ are those which 
are included under the term in its most 
limited signification, and in which it has 
Secondly, in been defined to be, " the right which one 
fined°MDM?"' P erson i n certain cases possesses of detain- 
ing property .placed in his possession 
belonging to another, until some demand, 
which the former has, be satisfied," (a) 

This right of liea or retainer being fre- 
quently advanced as a defence in actions 
of trover, and assumpsit at law, and in 
suits in equity, for the recovery , of goods 

and money, has not improperly been assi- 

» 

milatecLto thp right of set off: since these 
two rights are certainly so far analogous, 
that the effect of both is to prevent cir- 
cuity of action, an inconvenience against 
which partial provision only was made by 
the common law in the allowance of the 
former right. For the only case in which 



Nature of 
lieui. 



(a) Pep Grose, J. Hammonds v. Barclay, 2 East 235, 
aad soe opinion of Butler, J 1 , in Lickbaxrow v. 
jff as©*, 6 East 25, iu notis,, in whieh h$ dofaes, * lien 
to. be a. qualified right which in given cas^s. nw# he 
exercised over the property of another. And see 
judgment of Lord Ellenborough, C.J. in Wilson v.Bal- 
fbur, 2-Campb. 57£, in which he observes, * a lien is 
a, right to hold,'* 
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^ ... - 

complete justice could be dbne at comthdii 
law in the same suit, Where the patties to 
it had mutual detri&nds Which did not 
Constitute An account between them, wad 
that in which ah action was brought to 
recover some specific property, which the 
law Considered as a pledge an tlie hinds 
df the party from whom it Was demanded ; 
or, in other words, on, which th£ party 
had a liert. In which Case the owner was 
not allowed to recover the property with- 
out first discharging the debt for which it 
was a security. In other cases a fcros^ 
demand could not be advanced as 4 
defence, but the party was compelled to 
have recourse to a separate action. Td 
remedy this hardship the right of set off 
~W&s created by the legislature, at first 
indeed only in cases of bankruptcy, tem- 
porarily by 4 Ann. and subsequent statutes, 
and perpetually by 5 Geo. 2. c. 3* s. 28. 
by which it Was enacted, that Wherp 
mutual credit had been given, or mutual 
debts Wer6 due between the bankrupt and 
any other person before the bankruptcy, 
the account should be stated, and the 
balance only should be paid on either side. 
Afterwards, however* by 2 Gteo. 2. c. # 22. 
s. 13. and 3 Geo. S. c. 2*. s. 4. the right 

b 2 
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of setting off was given in ^11 cases- where 
mutual debts were due in the same right.(6) 

But though these rights of lien and set 
off frequently concur, and the benefit 
arising to the party from the exercise of 
them is sometimes the same ; they are by 
no means exactly similar with respect tc* 
either their extent, or their effect in the 
cases to which they do extend. 

With regard to their extent, a right of 
lien may be advanced as a defence in an ac- 
tion at law or proceeding in equity (c) for 
the recovery of specific goods or money. 
But the statutes for setting off mutual defy* 
have been holden not to extend to goods, 
or other specific prbperty, but only to 
pecuniary demands on one side and the 
other, {d) Because the possession of such 
specific property does not properly con- 
stitute a debt, (e) 

(b) Green v. Farmer, 4 Burr. 2214. 

(c) In cases of liens on, or pledges of, personal pro- 
perty, courts of equity will determine exactly as it 

. court of law would decide if an action of trover was / 
brought for the property. Jones v. Smith, 2 Ves. jun. 
378. And whatever may be set off in equity, on the 
ground of lien, may likewise be set dff in an action of 
trover. Lempriere v. Pasley, 2 T. R. 491. And see 
Downman v^ Matthews, Prec. Cha. 580. 

(d) Green v. Farmer, 4 Burr. 2218. 
(#) Cullen,209. 
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The statutes relative to mutual credit, 
however, have received a more liberal con- 
struction, and the courts, taking into con- 
sideration the hardship of a person, who 
has in his possession, as a security, goods 
on which he has a lien for part of his debt, 
being obliged to relinquish them, without 
previously having out of them all the 
satisfaction they can yield for the whole 
of his debt, have always inclined to con- 
sider such cases as within the clause of 
mutual credit, wherever the circumstances 
have afforded an opportunity of consider- 
ing the transaction as a matter of account; 
or of implying, from the manner of dealing 
between the parties, an agreement, that the . 
goods should be a security for the whole 
debt ; and that the credit was given on 
that ground ; though there were no direct 
evidence of a positive agreement for that 
purpose. (/) 

(/) Exparte Deeze, 1 Atk. 228. Expte Ockenden, 
1 Atk. 235. There is another point in which the 
rights of set off and lien differ in their extent. A lien 
may be acquired for a demand against which the 
statute of limitations has run ; for the operation of that 
statute discharges only the remedy by action, and 
(joes not annul the debt ; and therefore it has been 
determined that if a creditor obtain possession of goods 
on which he has a lien for a general balance, he may 
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The difference between the several rights 
of lien and set off* in point of extent, being 
thus noticed, their different effects, in the 
ea$es to which they extend, is to be nexfc 
considered. In cjases of &$», the property 
on which it exists, being considered as a 
pledge may be detained, though it be of 
greater value thai) the debt on account of 
which it is withholden, until the whole of 
that debt is discharged. But in case** of 
&t aff> under % Ge$. % c. 23. s. 13, and 
% Geo. 9. c. $4. s. 4. though the debt 
due to the defendant be larger than that h<3 
9wes to the plaintiff, he can only set off aa 
much of it as is equal to the sum for which 
he is sued, and is driven to a separata 
action for the recovery of % the rest. On the 
ether hand, in the case oSHm, the property 
oa which it is denied -'cannot be retained 
after the debts, for whioh that property is 
considered a security, are paid ; though 
other debts be still owing from the owner. 

hold them. by virtue of his lien, though thai general ba» 
lance consists of debts barred by the statute. Spears v. 
Hartley, 3 Espu $. 81. Bat such debts cannot be set 
off, and if they be pleaded in bar to the action, the> 
plaintiff may reply the statute of limitations* Re* 
mingten v. Stevens, Str. 1271. Or if give* in evidence ^ 
en a notice ef setoff may he objected to at the trial* 
Bal. N.P. 1&QL 

8 
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But iii Cases of set off all mutual debts 
due in the same right may be set off by the 
defendant to the amount of the debt for 
which he is sued. So that, although entire . 
satisfaction to the claims of both parties 
may, under some circumstances, it can- 
not always be obtained in the same suit, 
either by the exercise of the right of lien, 
or of that of setting off mutual debts under 
3 Geo. 2. c. 22. s. 13. and 8 Geo. 2. c. 24 • 
s« 4. But the statute relating to mutual 
credit admits of complete justice being 
dope to both parties in the same suit, in 
every case to which it extends. For it 
provides, that the account shall be stated, 
and the balance paid, on whichever side 
it may be due, whether to the plaintiff or 
the defendant.* 

Having stated thus much on the gene- Different tpe- 
ral nature of the right of lien, it will now gin of Ucof. 
be proper to explain the modes in which it 
may arise, and the different species into 
which it is divided. Liens either exist 
by common law, or are created by usage, (g) 

* The accounts* may be balanced in an action at la* 
as well as before the commissioners or assignee*. . 
2 Atk. 49. 

(g) But it can be created^ it seem» f by the usage ef 
trade only, and where goods bate been deposited; in 
the nature of a pledge; G»T,R. 263, Accordingly 
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or by express agreement ; (h ) and they are 
\ by the law distinguished into two species, 

namely, particular liens, and general liens : 
a particular lien is a right to retain the 
property of another on account of labour 
employed, or money expended on that 

where a carpenter, who had worked for some time in 

the Queen's yards, declined working there any longer, 

and the surveyor refused to let him take away his tools, 

giving in evidence, in an action of trover which was in 

consequence brought against him, an usage for the 

surveyors of the Queen's yards to detain the tools of 

workmen in order to compel them to continue work* 

ing until the Queen's work should be finished. It was 

holden that the action lay ; and no regard was paid by 

. Holt, C. J. before whom the cause was tried, to the 

usage insisted upon by way of defence. Baldwin v. 

Cole, 6 Mod. 212. Bac. Ab. tit. Trover. Both the 

existence [1] and the extent of liens by usage are 

matters of evidence. But where such liens have been 

very frequently proved to exist, it seems that the 

courts will consider their existence as settled law, and 

will not allow it to be afterwards disputed. Naylor v. 

Mangles, 1 Esp. 109. Spears v. Hartley, 3 Esp. 81. The 

mere opinion of witnesses is, however, no evidence to 

prove such usage, Syeds v. Hay, 4 T. R. 260. 

(A) Exjarte Deere* 1 Atk.229. ExparteOckendeni 
1 Atk. 236. Green v. Farmer, 4 Burr. 2221, per 
Grose, J. Kirkman v. Shawcross, 6 T. R. 14. Naylor 
v. Mangles, I Esp. 109. 

§ 

— ' I.I !■ ■ II- I ■ ■ , , .1.1 I .11 I .1 I ■- I ,1 . I f 

[1] 1 Atk. 2<i8, <2S5- Free. Cha. 580. 1 Esp. 109. Oppen- 
beiro v. Russell, 2 Bos. &, PuL 42. 
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sante property. A general lien is a right 
to retain the property of another on ac- 
count of a general balance due from the 
owner. (•) 

The doctrine of liens having taken its 
rise upon principles of natural equity and 
commercial necessity, in the earliest pe- 

m 

riod of its existence, we find only the 
" first species, that of particular liens, allow- 
ed without an express contract ; and even 
that seems to have been admitted only 
in cases where the justice or necessity of 
the case peremptorily ■ demanded its allow- 
ance ; as where the party was obliged by 
law to receive the goods (k) in respect 
of which he claimed the lien, or where he 
% had, at his own peril, labour, or expence, 
saved them from loss or destruction at 
sea ; where the owner liad abandoned, or 
was no longer able to protect them. (J) 

This right, however, which seems to 
have been first introduced merely on prin- 
ciples of justice and necessity, was after- 
wards extended to a far greater length, 
upon those of policy and convenience as 
well as of justice; and not only were par- 
ticular liens admitted in many more in- 

(t) Per Heath, J. 3 Bos. and Bull. 494, 

(k) See post. Chap. II. 

(I) Hartford v. Jones, Ld. Raym. 393. 
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stances than those already mentioned, (m) 
but general liens were allowed to be claim* 
ed, by implication, from the general usage 
of trade, or the mode of dealing between 
the parties, and without any express con- 
tract for that purpose. And thus, to the 
two modes in which liens might before 
subsist, namely, by common law, and by 
express contract, was, added a third, by 
usage ; from whence is implied an agree- 
ment by which the goods are pledged for 
the payment of the debt. (») 

This bias in favour of liens appears to 
have continued for a long period, (o) But 
of late years, it has taken a different turn, 
and the courts seem to have thought that 
the doctrine has been carried full as far aft 
truepolicy would warrant,and have therefore 
most strongly inclined against its further 
extension, (p) Yet it should be remark* 

(m) Post. Chap. II. 

(w) PostXhap. HI.The distinctions between Hens by 
eftpress contract, and liens from the nature of dealing, 
occenm first in Exparte Deeze, 1 Atk. 228. A- D. 174$. 
Montagu B. L, 237. 

(o) Green v. Farmer, 4 Burr. 2221. Wilkins v.. Car- 
roicael, Doug. 97. Kirkman v. Shawcross, 6 T. R. 14* 
Judgment of Chambfe, J. in Richardson v. Goss, 3Bo& 
and PuL 126. 

(p) Rushforth v. Hadfield, 7 East, 229, The courts 
will not now originate a lien where, none has before 
been allowed to exist, Husseyv. Christie, 9 East. 420. 
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ed, that whatever difference of opinion 
may at different periods have been mani- 
fested with respect to the extension of 
liens, in general, a -wide distinction has 
generally (q ) been observed, between par* 
ticular and general liens. The former 
have been regarded with a more favourable 
eye, as founded on the common law, and ♦ 

the general principles of justice: while the 
latter have been looked upon with jea- 
lousy, being considered as encroachments 
on that law, and as founded solely in the 
usage, and permitted only for the benefit 
of trade, (r) 

Having given this brief explanation of 
the nature, origin, and different species of 
lien, according to the most confined sense 
of that term, I will now state the arrange- 

{q) In Kirkman v. Shawcross, 6 T. R. 14. the court 
considered a general lien as a right favoured by natu- ""* 

ral justice, j 

(r) Oppenheim v. Russell, 3 Bos. and Pul. 42. 
Houghton v. Matthews, 3 Bos. and Pul. 494. In the 
judgment of Rooke, J. Richardson v. Goss, 3(Bos. and 
Pul. 126. he- says, " I think the doctrine of general 
liens is not to be favoured, because all persons who * 

claim under them must have been guilty of neglect in 
suffering goods, upon which the law has given them a 
special lien, to go out of their hands, without indemni- 
fying themselves by setting up a claim to a general 
lien." ! 
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I 

merit which I purpose to observe in the 
portion of this treatise which is dedicated 
to the consideration of liens. My in- 
tention is, first, to lay before the reader the 
general rules of law,with regard to particular 
and general liens, .under three heads of 
enquiry: namely, * first, in what cases these 
rights may be acquired ? 2dly, In what cases 
they cannot ? Sdly, By what means they 
may be divested ? And, then, to consider 
under distinct heads the lien of each par- 
ticular character to which the law has 
specifically decided that right to belong. 
Thje inquiry as to the cases in which the 
right of a particular lien may be acquired, 
will form the subject of the next chapter. 



j 
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CHAP. II. 

In what Cases a particular Lien may be ac* 

quired ; 
1st, By the Common Law ; 
idly, By express Contract ; 
Sdly, By a Delivery through Persons to 

whom the Property on which the Lien 

is claimed, does not belong ; as Servants, 

$c. 

Particular liens exist either, 1st, by 
the common tew ; or 2dly, by express 
contract. The cases in which a particular 
lien may exist by the common law, are By the coin- 
divisible into two classes. 1st, Where a on afr ' 
particular lien is claimable by persons 
who come under the denomination of 
bailees. *2dly, Where it is claimable by 
persons who do not fall within that deno- 
mination. With respect to the first of 
these classes, a notion seems to have been By bailees, 
entertained, that a particular lien was 
the common right of all bailees for Te- 
ward : and that where a debt accrued 

* 

from the bailor to the bailee in conse- 
quence of the bailrtient, the latter might 
detain the thing bailed, until the debt was 
discharged, without any special agreement 



1 
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to that effect, (a) But however conso- 
nant to equity or policy this might ap- 
pear at first sight, ad an universal rule, the 
application of it to many cases would cer- 
tainly be attended with great inconveni- 
ence, as well as injustice ; and upon this 
ground, we find exceptions have been 
made to it in more than one instance* 
Thus in the case of Chapman v. Allen, 
* Cro.'Car. 271, it was determined that a 

person who took cattle to agist couJd not 
detain, them, against the person to whont 
the owner ha ^ ^old them, for the value of 
their agistment, And it was laid down by 
Lord Holt, in the case of York ^.Greenaugh, 
Ld. Raym. 866, and decided by Lord 
Kenyon, in the case of Hunter v. Berkeley, 
flEsp. Ni. Pri. 583, that a livery stable- 
keeper has no lien on the horses standing 
at livery in his stable for the price of their 
{ stabling and food. 

Another rule, less extensive than the 
preceding, with regard to the cases in 
which a particular lien may be claimed by 
bailees, has been expressly laid down in 
the case ex parte Deeze, 1 Atk. 228 ; and 
appears to have been taken for granted in 

ifi) See Christians- Notes, 2 fila. Cam. 453* 
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other cases; (b) namely, that 
goods are delivered to a tradesman for the 
execution of the purposes of his trade 
upon them, he has a particular hen on 
them. A third rule, however, still less 
extensive, but more certain than either of 
the preceding, is that mentioned in the 
first chapter ; namely, that where the party 
is from the nature of his occupation under 
a legal obligation to receive, and be at 
trouble or expence about the personal 
property of another, in every such <;aM 
he is entitled to a particular lien on it : for 
there are certain trades and occupations, 
the public exercise of which the common 
law has considered indispensably neces- 
sary to the general convenience of the 
community ; and has therefore obliged all 
persons who undertake to carry on such 
tradeft, to accept, as far as their means will 
admit, employment from every individual 

[b) See ex parte Ockendoq, 1 Atk. 236, and Houl- 
ditch v. Milne, 3 Esp. 86 ; where a coachmaker wag 
allowed to have a particular lien, to which he ' could 
not be entitled by the common law, unless aH trades 
hare that lien by the common law ; because the trade 
of a coachmaker was not introduced into this country 
until after tke reign of Queen Elizabeth. But see 
7 East. 229. Lord Ellenborough, however* appear* 
there to be speaking only of genesaL liens. 
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who offers it with a reasonable reward; 
And in recompence for the burden which 
it has thus imposed, the same law has al- 
lowed the tradesman a particular lien upon 
the thing delivered to him in the course 
of his business for the labour or expence. 
he is obliged to employ upon it. (c) On 
this ground,common carriers, (rf) innkeep- 
, ers, (e) and farriers, (f) have a particular 
lien by the common law. To what other 
trades the obligation of accepting employ- 
ment from all persons indiscriminately 
extends, does not appear to have been 
ever precisely determined. The rule laid 
down by Lord Holt, in Lane v. Cotton, 12 
Mod. 484, v Ld. Raym. 6i6, S.C. is, that 
wherever any subject takes upon himself 

(c) It was said by Ryder, C. J. delivering the opi- 
nion of the court in Brennant v. Current, T. 28 & 29 
Geo. 2. B.R. MSS. cited Selw. N. P. 1286, that he had 
not found it laid down as a general rule, that the re- 
medy by retainer was co-extensive with the obligation 
to receive goods. But seeNayler v. Mangles, 1 Esp. R. 
109. 

(d) Yorke v. Grenaugh, Ld. Raymond, 867; Kirk- 
man v. Shawcross, 6 T. R* 17 ; Oppenheim v. Russel, 
3 Bos. & Pul. 42. 

(e) Cases cited in note (<?,) and Naylor v. Mangles, 
1 Eap. 109. 

(f) See Bac. Ab.tit. Trover, and post Lien of farrier. , 
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a public employment for the benefit of 
hi»fe)lQW subject*, he is & ip$o hovp4 
to serve the subject in all things that are 
within the reach and comprehension of 
that employment. It has however been 
determined that a carpenter is under no 
such obligation. And though the last of the 
three rules which have been stated in tbip 
chapter, with regard to the particular lien 
of bailees, (namely, that wherever a party 
is compellable by law to receive goods, he 
is by the same J^w entitled to a lien upon 
them,) appeals to be the most certain ; the 
second, that 4 particular lien is the com- 
mon right of all trades, may he correct, (g) 

[g] As this rale, however, may appear rather vague 
and uncertain, wherever it has been expressly decided 
t^at any particular trade is entitled to this sort of lien, 
by tfreiommon law, it will he specified under the head 
of tko.% trade. 4|}d as there are some other cases be- 
sides those mentioned in the text, in which it has 
been expressly decided that no particular lien, and 
some in which (though there is no express decision 
concerning them) from dicta and observations of the 
judges it remains uncertain whether any particular lien 
exists, and any of which it would be improper to pass 
over without notice; J shall here specify them : they con- 
sist in certain cases of lien on ships* For though both 
by the civijllaws.of jtheRoigan empire, and tbe maritime 
Jajrs xtf Europe, (1) the principles of which have al- 
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.(1) Pom, £iTil Uw> B. 3. tit. }. s. 5. Abfept on Ship. 

C 
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as there does not appear to be any determi- 
nation expressly against it, and as it may 

ways in great measure governed the proceedings of 
our courts of admiralty, (2) every person* who has in- 
curred expence, or employed labour, in fitting out, 
supplying or repairing ; and by the latter description 
of laws, every person who has earned wages in navi- 
gating (3) a ship, is allowed a lien or specific remedy 
in fom, for his remuneration, (4) though no instru- 
ment or express agreement be made for that purpose. 
In this country it is only in particular cases that the 
common law permits that lien to be carried into effect 
by process in the court of Admiralty, and these are 
where the demand arises for repairs done or necessa- 
ries supplied in a foreign port, (5) or for the wages of 



(2) SBla. Com. 69. 

(3) Abbot, 418. 

(4) Abbot, 1S4. 

(5) Where the necessaries are furnished, or the repairs 
done during the course of the voyage <s> sea, or in a foreign 
port, the captain or muter is not only at liberty to give 
the person furnishing suth necessaries or doing such repairs, 
allien upon the skip, S Mod. 244. 1 Ld. Raym. 152. 
2 Ld. Raym. 982. $ T. R. 267. or freight, Abbot, 144. by 
an express hypothecation; but in every contract made 
under such circumstances the maritime law will imply an 
hypothecation* 2 Ld. Raym. 805. ; and the vessel may be 
proceeded against in the court of Admiralty without any 
danger of a prohibition from the courts of common law* 
But though the master or captain of a ship may give 
others a specific remedy against the ship itself by employ- 
ing them to furnish it with necessaries or repairs in the 
course of the voyage, he cannot acquire a lien on the ship 
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be collected from several decisions thai; 
the right* of retainer by the common law, 

seamen and officers beneath the rank of a captain or 
master; though the contract for such wages be made 
on land, provided it be in the usual terms, and not 
by writing under seal. But the captain who has a 
demand for wages, (6) and the tradesmen who have 
> demands For necessaries furnished, or repairs? done to 
the ship (7) in this country, are confined to their 
remedy, at common law. And there do not appear 
.to be any cases in which it is expressly decided that a 
right of Hen exists on a ship by the common law 
except the case of salvage.' For though in the ease of 



himself for any advances he may make for the .owners* or 
for any repairs done at his expence abroad, though they be 
absolutely necessary to the preservation of the ship. Hus§ey 
V. Christie, 9 Bast 426. 1 3 Ves. jun. 484. And it seems he 

r 

'has no lien for necessaries or repairs done at home at his ex- 
pence. Doug. 979. Bast 435. But if he pays for such re- 
pairs after the bankruptcy of the owners, and demand 
made by the assignees, and after possession of the ship has 
been relinquished both by himself and the party furnishing 
the repairs or necessaries, he certainly has no lien. Doug. 
97. 

(S) The indulgence which the law allows to all the 
mariners and officers below the rank of captain or master, 
of proceeding against the ship itself for their Wages, in 
the court of Admiralty, is refused to the captain or master, 
upon the ground that be contracts individually with the 
owners, and trusts to their personal credit, and not to that 
of the ship. 1 Ld. Raym. 576, 632* Doug. 101* and see 
2 Peere Wms. 367. contra. 

(7) Abbot, 134. 

C 2 
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is not now confined to those trades, in 
which there is an obligation to receive 

Rich v. Coe, Cowp. 636. Lord Mansfield, ia delivering 
the judgmentof thm court, lays it down that whoever 
supplies a ship with necessaries has a treble security : 
Iste the person of the master ; 2d, the specific ship; 
and 3d, the personal security of the owners': and 
though in Farmer v. Davies, 1 T. R. 109. his lordship 
repeats the.seme doctrine; these two dicta of Lord 
Mansfield are not only unsupported as far as 1 can dis- 
cover bjp any other decision in dictum, except that of 
Lord Keoyon in White v» Baring, 4Esp» R*22. 
at nisi prius (and in which case a new trad was 
granted, on the ground of a mistake of the judge 
in point of law, but never had the cause been settled,) 
But the correctness of them is doubted by Lord 
Kehyon himself, in Westerdell v. Dale, 7 f. R. 312. 
knd they are contradicted by the tenor of almost . all 
the other decisions upou this subject. Mr*. Abbot, 
h9wever t in his excellentTreatise on the Law relative to 
Merchant Ships and 8eamen,though he does. not allow 
the doctrine of Lord Mansfield in the cases <if Rich vw 
Coe* and Farmer v. Da vies, to be law, to the foil ex- 
tent it is there laid down, nor admit that the law of 
England has adopted the rule of the civil law vriA 
t regard to. repairs and necessaries furnished here in 
England; yet seems to think, that a lien may exist 
6n a ship, at least in one instance, by the common 
law. See part 2. chap. III. sect. 0. page 135. where it 
is said, «' a shipwright indeed who has taken a ship 
Into his own possession So repair it, may not be bound 
to part with possession, until he is paid for the re* 
pairs, any more than a taylor or smith, or any other 

artificer 3 in regard to the object of his particular 

1 
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the goods; though the right was most 
probably originally founded upon that 

trade. But a shipwright who has once parted with pos- 
session of the ship,ox has worked upon it without taking 
possession* and a tradesman who has provided ropes, 
sails, provisions, or other necessaries, ape net by the 
law of England preferred to other creditors, nor have 
any particular lien upon the ship itself, for the recp. 
very of their demands." Mr. Abbot has not supplied 
us with any authorities in support of the opinion ex- 
pressed hi the former part of the passage here cited; 
aor caa any, I believe, be addootd which dbectly con- 
firm it. But from the reason given by Lord Chancel*- 
lor Hardwicke, in ex parte Shank* I Atk. 234. why the 
shipwright in that case had no lien on the ship for 
repairs, namely, because he had parted with posses- 
sion ; it may be implied that his lordship was of 
opinion, that where the shipwright had net parted 
with possession, he might claim a lien. And if the rule 
laid down by the same Lord Chancellor, in the pre- 
ceding case, ex parte Deeze* that all tradesmen have 
a particular lien ou goods for work done to them in 
the course of their respective trades, be correct, a 
shipwright certainly has a lien upon a ship for repairs 
done to it in this country. But this rule, H is to be 
observed, does not appear very certain ; and in Wil- 
kins v. Carmichael, Doug. 07. Lord Mansfield himself 
seems to doubt the existence of the carpenter's lien 
for repairs done to the ship. It may seem also incon- 
sistent with commercial policy, that the detention of 
& whole ship should be allowed for a debt perhaps 
comparatively trifling. The same argument, however, 
does not apply against a ship builder's having alien on 
the ship while it remains in his possession^? the price 
of building H; to which he must be intitled ra com- 
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obligation. For dyers have certainly thfc 
option of receiving or refusing goods from 
any one who may send them for the pur- 
pose of being dyed ; and yet it seems to 
be admitted, in the cases of Kirkman v. 
Shawcross, 6 T. R. 14?. and Close v. 
Waterhouse, cited 6 East, 523. note (e), 
that they have a particular lien on all goods 
they do receive for that purpose. Nor 
does there appear to be any case in which 
it is decided, that taylors are bound to 
accept employment from any one that 
offers it ; but whether they are or are not 
uhder such an obligation, it is clear that 
they have a particular lien by the com- 
mon law upon the cloth placed in their 
hands for the execution of the purpbses of 
their trade. 
By persons 2dly. We are to enquire in what cases 

Dot bailees. .it i i • i i 

a particular lien may be claimed by per- 
sons who do not come under the denomi- 
nation of bailees ; and a twofold division 
may likewise be made of this part of the 
subject; 1st, Where the goods come into 
the possession of the party by finding, and 
he has been at some trouble or expence 
about them. And, 2d, Where the goods 
have been taken possession of under some 

mon with other vendors of goods. See post. Lien of 
Vendor, and Daniel v. Russell, 13 Yes. jun. 393. 



T«E LAW OF, UEN.~ 93, 

legal Tight, and expence necessarily. in T . 

curred for their preservation. 

» 

As to the first division, wherever, anywhere the 
one has, at his own labour, risque, or ex-f n ° t ^the°po»- 
pence, preserved the t property of another JJJJ3£iJjj 
from Joss at sea, .when the owner,, or those the lien by 

finding. 

entrusted with the care of it, had aban- 
doned, or were no longer able to protect it, 
he is entitled by the common law to<retain 
the property saved, till a just compensation 
to him for the trouble, peril or expence, 
he may have incurred, (k) The principles 

(k) Hartford v* Jones, 1 Ld. Raym. 393. Abbot on . 
Ship, 383 ; and see Hamilton, v. Davis, 5 Burr. 2732. 
Baring v. Day, 8 East. 57. This right of lien for salvage 
appears to have been also recognized by the statutes 
which have at different periods been passed respecting 
wrecks and salvage. The 27 Ed. 3. stat. 2. c. 13. 
provides, that goods cast away, and not coming under 
the denomination of wrecks, shall be delivered up by . 
the salvers to the owner ; the latter paying the former a 
proper compensation for their trouble. But the most 
important provisions with relation to thisr subject are, 
12 Ann. stat 2. c. 18. 26 Geo. 2. c. 19. s. 5. 48 Geo. 3. 
c. 130. s. 21. and 49 Geo. 3. c. 122. s. 32. for 
wherever the assistance is given,and the salvage effected, 
in consequence of an application by the master or 
chief officer to any of the public officers appointed by 
these statutes for the purpose of affording such assist- 
ance, the salvors acting under such officers can- 
not claim any lien or right of detaining % the property 
by the common law, but must resort to the remedy 
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up6n Which this privilege is a!16tted, at* 
those of public policy, and commercial 
necessity ; but it id cdnflited to crises in 
which the property i£ sived from Idss at sea? 
for if every mail Who finds thci property of 
another, which happens to have been lttfct 
ot mislaid, and voluntarily puts himself td 

afforded by thtae* statutes on such occasions. And 
whenever an adjustment of the salvage has been made 
according to the provisions of those statutes, and the 
sum awarded tendered, no lien can be claimed for any 
further salvage.The 12 Ann. stat.2.c. 18.it should be ob- 
served, extended only to cases where the services of the 
salvor are compelled by virtue of its provisions through 
the medium of the public officers therein named ; and in 
the case of Baring v. Day, 8 East. 57. where the ap- 
plication for assistance was made by the commanding 
officer of the stranded vessel, not to the custom-hons& 
officer, but to a stranger, and the salvage was effected 
by his means, under the inspection, indeed, of two 
officers of the customs, but without their taking any 
part in it, except so far as was necessary to secure the 
duties due to the crown ; it was decided to be a case 
riot within the intent of the statute. And the 26 Geo. 
3. c. Id. s. 5. applies only to the cases of voluntary 
salvors, to which it extends the regulations of the 12 
Ann. st. 2. c. 18, as to the mode of adjusting and re- 
covering the quantum of salvage. But by 48 Geo. 3. 
c. lap. s. 21. and by 49 Geo. 3. c. 122. s. 32. the 
same regulations are extended to the cases of persons 
acting under the authority of the owners and com- 
manders of the ships saved ; and further provisions are 
made with respect to the mtfde of adjusting the salvage. 
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some trouble or expense to preserve the. 
thing, and to find out the owner, were to 
have a lien upon it for the casual, fluctuat- 
ing, and uncertain amount, which he might 
reasonably deserve to have, great incon- 
venience would ensue. The, owners of 
some kinds of property would have not 
only the common accidents from the care- 
lessness of their servants to guard against, 
but also the wilful attempts of ill-designing 
people to turn such property loose, in order 
that they might be paid for the finding it. 
And even where the property had been 
really lost* the owners in seeking to recover 
it from the finder in an action of trover, 
would be placed in a very aukward situa- 
tion, if they were obliged at their peril to 
make a tender of a sufficient recompence, 
before they brought the action ; for such 
Owners must always pay too much, because 
they can have no means of knowing exactly 
how much Will be considered sufficient. 
And though there are cases, in which it is 
necessary that the Owner of the property 
should submit to this inconvenience, it 
is more fit, in general, that he who claims 
the reward, should take upon himself the 
burden of proving the nature of the service 
he has performed, and the quantum of the 
recompence which he demands ; instead of 
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throwing it upon the owner to estimate it 
for him, at the hazard of being nonsuited, 
in an action of trover. For these reasons' 
in every case ( excepting that of the salvage: 
of goods at sea) in which the finder of 
property lost has claimed a lien upon it 
for the expence or trouble he has voluntarily 
incurred about it, the claim has been dis- 
allowed, and the owner has recovered with- 
out satisfying it. (•) 
where the 2dly. With respect to the second divi- 

goodg are 

taken Dosses- sion of this head ; where the goods have 

sion of under , , , ~ , , • 

some legal been taken possession of under some legal 
ng t# right, and expence necessarily incurred for 

their preservation ; only two cases appear 
to have occurred which may J)e properly 
classed under it. These are where the 
lord of a manor seized a beast as an estray, 
and was at the expence of keeping it for 
some time after he had proclaimed it ; and 
the owner, within a year and a day after 
the proclamation, came and demanded it, 
and upon the lord refusing to deliver it, 
brought trover, withdut having first ten- 
dered a satisfaction for the keeping of it, (k) 

(i) Nicholson v. Chapman, 2 H. Bla. 254. Biustead 
v. Buck, 2 Bla. R. 1117. 

(k) Taylor v. James, 2 Rol. Ab. 92. (m.) pi. 3. Bac. 
Ab. Trover. Bui. N. P. 45. S. C. But according to 
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for want of which it was holden that the 
action would not lie. And where an 
horse was distrained, to compel an appear- 
ance in an hundred court ; and it was de- 
termined, that, after appearance, the 
plaintiff could not justify detaining the 
horse until his keep was paid for. (/) 

2dly. As to the cases in which a parti- By express 
cular lien may exist by express contract, collt^act • 
This right may be created in any case^ 
where the parties chuse expressly to stipu- 
late for it, (w) which is generally, either 
where goods are placed in the hands of a 
person for the execution of some particu- 
lar* purpose upon them, with an express 
contract that they shall be considered as a 
pledge for the labour or expence the exe- 
cution of that purpose may occasion ; or • 
where property is merely pawned or deli- / 
vered for bare custody to another for the / 

the decision of Henley v. Welch, Salk. 686. 11 Mod. 
89. S.C. unless the lord makes a demand of certain 
amends, a general tender of amends will be sufficient. 
A distinction being there made between the case of an 
owner of anestray, and that of an owner of cattle da- 
mage feasant,the latter being considered a wrong-doer, 
and the former not so. 

(/) Lenton v. Cook, H. 9 Geo. 2. Bui. N. P. 45. 

(m) Chapman v. Allen, Cro. Car. 271. And see 
Kirkman v. Shawcross, 6 T. R. 14. 
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!«ole purpose of being a security for a loan 
made to the owner on the credit of it. 
Through per- 3dly. Are to be considered the cases in 

sons to whom ^ 

toe property which a particular hen may be acquired 

does not be , • 1 1 *. 

long, as ser- through persons to whom the property on 
vants, &c. w hi c h ^ i s claimed does not belong, as ser- 
vants, &c. Particular liens may be derived 
through the acts of servants or agents act- 
ing within the scope of their employments. 
As, if a servant deliver cloth to a taylor 
to make his master's liveries; the taylor 
will have a lien upon the cloth for the 
value of the work done upon it. (») And 
wherever a person, who delivers property 
,which does not belong to him to another 
foi the execution of the purposes of the 
other's trade upon it, is invested by the 
owner with the right or authority to dis- 
pose of the property in that way, the per- 
son to whom it is delivered shall not be 
defeated of the particular lien which the 
common law allows him for the trouble or 
expence he may have incurred about that 
property, by .the owner's coming forward 
and claiming it. ( o ) Where, too, a person 

(n) Per Lord Ellenborough,delivering the opinion of 
the court, in Hussey v. Christie, 9 East. 433. 

(o) Richardson v. Goss, 3 Bos. & Pul. 119, Pultney 
v. Keymer, 3 Esp. 182, D. Grose, J. delivering the 
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in whose hands the property of another is . 
placed for the execution of the purposes 
of his trade upon it, by an agent who has 
a power from the owner of disposing of 
it for those purposes, but none of raising \ 
money upon the credit of it, advances 
money or gives acceptance on the credit of 
that property to the agent, and is ignorant, 
at the time of the receipt of it, that the latter \ 
is not the real owner; he may retain it . 
against the real owner, until he is paid the \ 
money so advanced, or indemnified against 
the liability to which he has so subjected ; 
himself, (p) 

And if a person advances money, or « 
gives acceptances upon the faithafofe con- 
signment of goods to him for the execution 
of the purposes of his trade upon them ; 
but before the goods arrive in his hands, .» 
the property in them is transferred from 
the consignor to a third person, who is not 
able to countermand them before they 
come into the possession of the consignee, 
it seems that the latter may retain them 
against such third person, for any sum he 
may have advanced, or for which he may 

judgment of the court, in Hammond v. Barclay, 2 East. 
227; and see post, Lien of Iusurance Broker, note, 
(p) Ante, note (o). 
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* hare made himself liable upon the credit 
: of them, as well as for the expeoce or 
trouble he may have incurred in the exe- 
i' cution of the purposes of his trade upon 
I them, (q) 



(q) Richardson v. Goss, 3 Bos. & Pui. U9. 
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CHAP. III. 

t 

In what Cases a general Lien may be ac- 
~ quired. 

1st, By the general Usage of Trade. 

2d, By t/te particular Usage of the Parties. 

3d , By express Agreement. . 

toh, Through Persons to whom the Property 
on which the Lien is claimed, does not be- 
long, as servants, Sfc. 

The right to a general lien can exist only 
by "the general usage of trade, by the par- 
ticular usage of the parties, or by express 
agreement. 1st, With respect to the cases By the g 
in which a general lien may be acquired by traded ° 
the general usag^of trade : that usage is , 

presumed to have been founded on con- 
tracts repeated so frequently, and so noto- 
rious, that every body must be considered 
as bound to take notice of it. (a) And it 
is clear, that an usage of any trade, for the 
persons who carry it on, to have a lien for 
their general balance, so general, uniform, 
and frequent, as to warrant an inference, 
that the party, against whom the right is 
claimed, had knowledge of it, and con- 

(a) Per Rooke, J. Oppenheim v. Russel, 3 Bos. and 
Pul. SO. 
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tracted with reference to it, will be suffi- 
cient to establish such a lien, (a) But as 
general liens are considered contrary to the 
policy of the common law, and to public 
convenience, and an infringement upon 
the system of the bankrupt laws, (the 
object of which is, to distribute the debtor's 
estate proportionally amongst all the Cre- 
ditors :) to, establish a claim to such a lien 
upon the ground of the general usage of 
any trade, strong evidence would be requi- 
red of the frequency and notoriety of the 
usage. And in cases where the party 

(a) U *eems> ftat the lien for a generaj briauee* 
which the usage of certain trades entitles those who 
exercise them to claim, is generally confined to such 
general balance as arises from work done in the course 
' of these trades ; and does not *&iend to money lent, 
as any collateral matter* But from die case, exparfp 
Itare, I Aik* 238. where the general bait nee of 
packer was a&Fwe$l to extend to money lent upon a 
note, op evidence that it was usual for packers to Jepd 
ffipney to clothiers, and for the cloths to be a pledge, 
not only for the packing work done, but for the loan 
of -meney. ft «ay appear, that a lien for a general 
JmAmm*, not arising from work done or expence incur- 
HAmih^pmmetf tte<i^<^ but froj# matter* foreign 
tf> it, migt^Ve^t^btobed by usage. It$houJ4, bow- 
ever, l^e observed, that a packer is considered to be 
in the nature of a factor ; Green v. Farmer, 1 Bla. 
.Rep. 661. and that it is a part of a factor's Jbm)iness ta 
advance money to his employers. 
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Maiming the lien is, from the nature of his 
trade, under a legal obligation to accept em* 
ploy me nt from any one who offers it, and 
for that reason, has aright to a particular 
lien upon property entrusted to him in thd 
course of his trade ; the evidence of any 
usage for the extension of that lien to a 
lien for his general balance, ought to be 
proved by still stronger evidence than is 
necessary in cases where no such obliga- 
tion exists. For in the latter cases, though 
the introduction of general liens may be 
against the public convenience, and con* 
trary to the spirit of the bankrupt laws ; it 
does not directly infringe upon the common 
law-right of the subject* But in the for- 
mer, the tradesman alters his situation, 
by encroaching upon the right which every 
subject possesses, of compelling him to 
receive goods for the purposes of his trade, 
without annexing any condition for a 
general lien, and which right the subject 
cannot be presumed to have given up but 
upon very strong evidence. ( c) Accord* 
ingly, where a common carrier attempted 
to set up V lien for his general balance, 
upon proof of one instance of the exercise 
of the right by a person engaged in the 

(c) Kirkman t. Shawcrfss, 61*. R, 14; Oppenbeim 
▼, Ruwei, 3 Bo* and Pul. 42. 
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same trade, so far back as thirty years, 
accompanied by many other instances, 
but which were either attended by circum- 
stances which might have rendered it not 
worth the parties while, against whom 
they were exercised, to dispute the claim, 
or had taken place within a recent period, 
and were not brought home to the know- 
ledge of the person against whom the lien, 
in the present instance, was claimed, The 
jury having negatived the usage upon this 
evidence, the court refused to grant a new 

i 

trial, (df) 

But when a general lien has been fre- 
quently proved, and allowed to exist by 
the usage of any particular trade, the 
courts will not permit the right to be 
afterwards disputed, (e) It is therefore, 
now unquestionable, that factors, packers, 
wharfingers, calico printers, and in one 
place, fullers, have, by the custom of 
their respective trades, a lien upon the 
property of their employers entrusted to 
them in the course of their trade, not only 
for debts arising in the execution of the 
purpose for which the property was deli- 
vered, but for any general balance due 

(d) Rushforth v. Hadfield, 6 - East. 519. 7 East. 224. 
{e) Naylor v. Mangles, 1 Esp. R r 109. Spears ▼. 
Hartley, 3 E&p* R. 81. 
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iVom their employers in the course of their 
trade. It is likewise clearly established, 
that insurance brokers have a lien upon all 
policies, and bankers upon all paper secu- 
rities, and attornies .upon all papers in 
their possession belonging to their employ- 
ers, for the general balance of their ac- 
counts. (/) 

On the other hand, it is clearly settled, 
that millers and dyers (g) have no lien for 
their general balance by the customs of 
their respective trades. But it has not yet 
been generally found (though in one par- 
ticular instance it was so determined) that 
carriers have no such lien. (A) 

2dly, With respect to the cases in which By the parti, 
a general lien may be claimed by the par- the parties, 
ticular usage of the parties. It is open to 
any person to establish his claim to a lien 
for his general balance, upon the ground of 
particular usage, or previous mode of deal- 
ing between him and the party from whom 
he claims it. And proof of their having 
before dealt upon the footing of such a 
lien will be presumptive evidence, that 
they continued to deal upon the same 

(/) See post, the liens of those several characters. 
(g) See post, liens of millers and dyers. 
(h) Judgment of Lawrence, J. Rushforth v. Hadfield, 
7 East* 230* 

D 2 
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terms/(i ) The circumstance of ft person V 
procuring a loan from another who is already 
in possession of some of the former's pro- 
perty, as a security for a prior loan, seems to 
be evidence that the parties intended that 
the property should be a pledge for the 
whole debt, (k) 
By ezpren Sdly. As to the cases in which a ge- 

agreement. J ° 

neral lien may be acquired by express 
agreement. Any person, whatever maybe 
the description of the trade or occupation 
he exercises, may acquire a lien for his 
general balance, by an agreement which 
has the express assent of the customer 
from whom he claims it. And if a number 
of tradesmen, not compellable by law to re* 
ceive goods for the purposes of their trade, 
enter into an agreement among themselves 
not to receive any goods to be manufac- 
tured in the course of their trade, unless 
upon condition that they shall have a lien 
upon such goods, not only for the debts 
accruing from the work performed upon 
those particular goods, but also for any 
general balance which maybe due to them 
for work of the same kind performed upon 

(i) Downman ▼. Matthews, Prec. Cha. 680. cited ex- 
parte Ockenden, 1 Atk. 235< Per <2ro*e, J.Kirkmasr 1, 
Bhawcross, 6 T. R. 19- 

(k) Demainbray v. Metcalf, 2 Vera. 091, W8. 
I 
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other goods, which have been already de. 
livered out of their possession, such agree- 
jnent is good in law, and obligatory upon 
any person who, after notice of it, delivers 
goods to either of these tradesmen for the 
execution of the purposes of his trade 
upon them. (/) 

So likewise any individual who exer* 
cises a trade, in which he has the option of 
tither accepting or refusing employment 
from any one who offers if, may by publish- 
ing an express declaration that he will not 
receive any property for the purposes of 
his trade, but upon condition that he shall 
have a lien upon it for the general balance 
of his account, acquire a right to such 
lien against any employer, whom he can 
prove to have had preyious notice of that 
declaration, (m) 

But in cases where the tradesman is 
from the nature of his trade under an obli- 
gation to accept employment at all events, 
he cannot, it seems, impose a condition 
that he shall have a lien for his general 
balance upon his customers by declara- 
tions or notices of this nature, or acquire 

(/) Kirkman v. Shawcross, 6 T.R* 14. and see Op* 
penheim v. Russel, 3 Bos. and Pul. 4$. 

(m) See judgments of Ld. Kenyan, Ch. J. and Law* 
rence, J. Kirkman r. Shawcress, 6 T. R. 14. 



38 THE LAW OF LIEN. 



i 



x that right by any agreement which has 
not the express assent of the party against 
whom he claims it. And therefore it appears, 
that neither common carriers, inn -keepers 
or farriers, can clairh a lien for their ge-* 
neral balances in consequence of notices 
given by hem,-they will not receive goods 
without a general lien, (n) 
Through per- 4thly. It remains to be inquired, in 
the* ^o^rt 10 w ^ at cases a general lien may be acquired 
does not be- through persons to whom the property out 

loo?) fts ser* 

yanu, &c which it is claimed, does not belong ; and 

it is clear, that general as well as parti- 
cular liens may be acquired on property by 
the receipt of it from servants or agents of 
the owner, acting within the scope of 

their employments, (o) 

» 

(n) See cases cited note (/)♦ 

(o) See post, lien of insurance broker, cases collected 
in notis. 
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CHAP. IV. 

In what eases Liens cannot be acquired. 

1 st, In what cases no general Lien can be ac- 
quired, though a particular Lien may exist. 

2d, In what cases no sort of Lien can be ac- 
quired. 

fn what cases no general Lien can be ac~ 
quired, though a particular Lien may exist. 

! . Where a person in pursuance of the 
directions and authority of the owner of 
property, delivers it to a tradesman for the 
.execution of the purposes of his trade 
upon it, the tradesman to whom it is so 
delivered, shall not have any lien upon it 
against the owner for a general balance 
due to hin) from the person wha delivered 

• 

it on the latter's own account, if the 
tradesman was informed, at the time he 
received the property, that it did not be- 
long to such person, (a) In conformity 

(<t) Muans v. Henderson, 1 East, 335. Man v. Shiff 
per, 2 East, 523. Snook v. Davidson, 2 Camp. 218. 
Upon this principle in the case of Good v. Jones, 
Peake's C. N. P. 176 ; where the plaintiff being a gra- 
zier in the country, employed a salesman to sell some 



40 THE LAW Qf UEN. 

to this rule it has been decided that $ 
carrier, who by the i:sng of his trade, is 
to be paid for the carriage of goods by 
the consignor?, has no right (o retain 
fhem ngainst the consignee for a general 
balance due to him from the consignor ? 
for the carriage of other gocdi cf the same; 
sort: for the goods became the property 
of the consignee from the moment of the* 
delivery to the carrier, and therefore could 
not be liable under any agreement be- 
tween the latter and a third person, (b) 
A.iu if the owner ot good, consigns 

oxen for him in Smithfield market, and the salesman 
employed the defendant as his book-keeper, who 
acted in that capacity for several others, and whose 
business appeared to be to receive the money from the 
purchaser, and to keep an account of the beasts sold, 
distinguishing what each beast sold for, and to whom 
it belonged, and to pay the money over to tjie respec- 
tive owners, upon receiving an order to that effect . 
from the salesman. It was decided, that the defend- 
ant could not retain the money for the plaintiffs 
oxen from him, on the ground of a balance due from 
the salesman to the defendant. Upon the same princi- 
. pie too, in the case of Grey v. Cockerill, 2 Atk. 114, 
it was determined, that a clerk in court who lends 
money to a solicitor to carry oh a cause, is not entitled 
on that account to detain the client's papers as a pledge. 
The decision of Lanyon v. Blanchard, 2 Camp. 597. 
teems to carry this principle still further.; see post. 
lien of insurance broker, notis. 

(fe) Butler v. Woolcott, 2 N. R. C4. 



?HE LAW OF LIE*. 41 

{hem to a tradesman for the execution of 
the purposes of his trade upon them, but 
before they arrive in the hands of the 
• tradesman the property is transferred by the 
owner to a third person, who is not able 
to countermand them, till after they are 
pome into the possession of the tradesman, 
the latter cannot retain them against such 
^hird person, for a general balance due to him 
from the consignor, in other accounts : ac«? 
pordingly, where a contract for the sale of 
goods was rescinded, and the property 
retransferred from the vendee to the ven- 
dor, while the goods were in transitu* 
|but before they could be stopped by the 
vendor, were delivered at a wharf and 
^received by the wharfinger pursuant to an 
order which the vendee had given before 
the contract was rescinded, and not coun- 
termanded ; afterwards, it not appearing 
that the wharfinger had advanced money, 
pr accepted bills for the vendee on the 
credit of the consignment of the goods to 
him, it was determihed that he could not 
retain them against the vendor for a £e- 
fieyal balance due to him from the vendee, 
but only for the charges or expences in- 
cident to those particular goods, (c) 

(c) Richardson v. Goss, 3 Bos, and Pul. 119. 
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2. No claim to, a general lien can 
be maintained, where it would contra- 
vene or interfere with the prior common 
law right of another, not claiming under 
the person from whom the right to the 
general lien is derived. Thus the right of the 
consignor of goods to stop them in traa- 
situ upon the insolvency of the consignee, 
being considered a common law right, 
and therefore paramount to that of the 
carrier to retain for his general balance, 
which can be founded only on special 
custom ; it has been determined, that an 
usage for a carrier to retain goods for the 
general balance of account between him 
and the consignee, cannot in any case 
affect the consignor's right to stop the 
goods in transitu"; which the latter may 
exercise at any time, before the consignee 
has acquired complete dominion over the 
goods, upon paying the carrier for the car- 
riage only of those particular goods, (o) 

2. In what cases no sort of lien can tie 
acquired. 

1 . In cases in which the disability 
arises in the conduct of the party claiming 
fhe lien. 2. Cases in which the disabi- 
lity arises from the want of power to 
dispose of the property in which the lien 

(o) Oppenheim v. Russel, 3 Bos. & Pu\ 42. 
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is claimed in the party who gives posses* 
sion of it. 3. Where possession is not 
sufficiently given to the party claiming the 
lien of the property on which it is claim- 
ed. 

Cases in which the disability arises in the 
conduct of the party claiming the lien. 

1. The law will not suffer a lien to be 
acquired in any case by the wrongful act 
of the party claiming it. And, therefore, 
where one person pays the freight or other 
charges of goods belonging to another, in 
order to obtain wrongful possession of them, 
he cannot detain them against the right 
owner till he is indemnified for those ex- 
pences. (e) 

2. No lien can be acquired, by the 
misrepresentation of the pirty claiming 
it, and if any one obtains possession 
•ofanother's property by such means, he 
cannot Tetain it against the owner, although 
under the circumstances, he would have 
had a lien upon it, if he had gained the 
possession of it fairly. (/) But though a 
lien cannot be created in the first instance 
by misrepresentation, yet having been 
once fairly acquired, and lost by the pos«i 

{e) Lempriere v. Pauley, 2 T. R. 485. 
t^f) Madden v. Kempster, 1 Campb. 12, 
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session being afterwards relinquished, \% 
jnay, tinder some circuoistai^ces,be revived 
by regaining possession of the property on 
. which it existed, even ujujer a false pre* 
tence. (g) 

3. A lien cannot be acquired by the 
voluntary and unauthorized act of the party 
claiming it. And therefore if a man, hav* 
j»g the goods of another iu his possession, 
voluntarily, and without 5*ny authority 
from the owner for so doing, defrays any 
charges, or is Qt any expence or trouble 
concerning them, he cannot on that account 
- jretain them against the pwner, (/f ) And thi* 

(g) Whitehead v. Vaughan, Coeke> B, L. 566, 
[h] Stone v. Lingwood, 1 Str. 651 r The facts of 
this case were these : the plaintiff, being the master of 
a ship, had brought home a small quantity of ele- 
phants* teeth on his own account, and a large parcel 
tan the account of the defendant, who was the owner of 
the ship. The defendant entered both parcels at the 
custom-house, and paid the duty for them both, and 
both were delivered to him* Upon his refusing to de- 
liver to the plaintiff his parcel, an action of trover was 
brought by the latter ; and the question was, whether 
the plaintiff, having neither paid nor tendered hi* part 
of the duty, could support the action ? And it was 
ruled, he could. And by Eyre> C. J. the defendant 
had no right to detain the plaintiff's parcel, notwith- 
standing the money paid by him as a duty for it, was 
neither paid nor tendered to him, because he might 
have brought an action &r the money, or then have 
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fute holds, (except in cases where the pro- 
perty is saved from loss at $ea y though the 
possession of the property be taken, and 
the trouble or expence incurred about it, 
for the purpose of preserving it for the 
owner, where it has been lost by him. 
Thus where in trover for a dog, the defend- • 
ant justified the detaining him on' the 

given evidence of the money paid, when it might havfc 
been deducted out of the plaintiff's damages. And the 
reporter adds, that the latter "was done. Both the rea- 
sons assigned here by C. J. Eyre, as the ground of the 
decision are clearly insufficient, for it is Unquestionable 
that a lien exists in many cases, where an action might 
be maintained for the same debt. A carrier, wh6 has 
undoubtedly a right to detain goods, unless the money 
due for the carriage of them is paid or tendered, mmf 
waive this right, and bring an action for the money* 
And if an action of trover be brought against him for 
refusing to deliver the goods, the money due for the! 
carriage of them may be deducted out of the plaintiff's 
damages. In the argument of Green v. Farmer, 4 Burr* 
2218, Lord Mansfield declares the decision itself not to 
be law* But though the reasons alleged as its founda- 
tion are clearly in sufficient, the decision itself does not 
appear to have been questioned in any other instance ; 
and in principle it appears tabe strongly supported by 
the rules laid down in the late decisions of Exall V. 
Partridge, 8T.R. 310, and Child v. Morley, 8 T. R. • 
610, with regard to voluntary payment* : in which it ' 
is fully admitted that no action can be maintained far 1 
money paid on behalf of another; voluntarily and with- 
out his authority. 
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ground that the dog had strayed caslidly 
to his house, and he had kept him there 
for the space of twenty weeks, and de- 
manded the expence of his keep ; on a 
case made whether the refusal to deliver 
up the dog amounted to a conversion of it, 
the defendant's counsel declined arguing 
the question, and the plaintiff recovered, (i) 

And where a quantity of timber which 
had been placed in a dock on the river 
Thames, and the ropes by which it was 
confined, had loosened ; in consequence of 
which it floated down the river, and was 
left by the tide in the towing path, where 
it was found by the defendant, and con- 
veyed by hitn to a place of safety for the 
owner* It was adjudged, that the defend- 
ant could claim no lien on the timber for 
the expences incurred in removing and 
taking care of it, but was bound to deliver 
it to the owner, (k) 

And this rule holds too, though the 
property be taken possession of under legal 
process, and the expence incurred be ne- 



(•) Binstead v. Buck, 2 Bla. R. 1117. 

(k) Nicholson v. Chapman, 2 H. Bla. 254. But it 
seems to have been the opinion of the court, that the 
expences might have been recovered by action, whick, 
(if any could have been maintained) must have bew 
assumpsit. 
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cessary to the preservation of it. Thus if 
a horse be distrained to compel an appear- 
ance in a hundred court, after the appear- 
ance the person who took the horse cannot 
justify detaining it, until he is paid for its 
keep. (/) 

4. No lien can be acquired, where the 
party claiming it has entered into a special 
agreement, which shews that he relied only 
on the personal credit of his employer ; (m) 

(/) Lenton v. Cook, H. 9 Geo. 2. Bui. N. P. 45. 

(m) Y. B. 5 Ed. 4. fol. 2. 17 Ed. 4. fol. 1. 2 Rol. Ab. 
92. (m) pl.2.6 Yelv.. 66.Collins v.Ongley, citedBrennan 
v. Currint, Selw. N. P. 1289. Sayer, H. 224.Bul. N. P. 
45. S. (V Weymouth v. Boyer, 5 Ves. jun. 416. and 
see Yorke v. Greenaugh, 2 Ld. Raym. 867. Bac.Ab. 
Trover, p. 696. Upon the same principle in equity 
the circumstance of another security having been taken 
and relied on by the vendor of a real estate, may be 
evidence of his having relinquished his lie* upon the 
estate sold. Mac k ret h v. Symons, 15 Ves. jun. 329. 
And where a specific chattel is deposited with a persou 
upon a special trust, and under an express agreement 
by the depositary to restore it after the expiration of a 
limited period, and where from its nature no adequate 
compensation can be obtained for it in damages, and an 
action at law would be ineffectual, a court of equity 
will compel the depositary to deliver it up in specie 
after the expiration of the trust. Fells v. Read, 3 Ves. 
jun. 70. In Cowell v. Simpson, 16 Ves. j un. 279. Lord 
Eldon states it to be his opinion, that the true principle 
upon which the law considers the taking a security, 
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whether the lien to which he would othef* 
wise have been entitled would have ariseii 
by the common law or by the usage of 
trade. Thus if a person, who from the 
nature Of his employment, has a lien by 
the common law upon property coming 
v into his possession in the course of his 
trade for the labour or expence incurred in 
respect of that particular property, Contracts 
for a specific or a reasonable sum to b6 
paid him as a remuneration for such trouble 
or expence, he thereby waives the benefit 
of his lien* Whe;e an agreement was 
entered into, whereby the sum of ten shil* 
lings and sixpence was to be paid to a far* 
tier for curing a mare, and also a reasonable 
reward for keeping the mare until she 
should be cured ; and the owner of the 
mare, as soon as she was cured, tendered 
the ten shillings and sixpence and demand- 

as a waiver of the lien is not regulated by the usage of 
trade, nor consists in the mere rule of law, that the 
special contract determines the implied one : but in 
the inconvenience which would result, (the necessities 
of mankind requiring that the goods should be deli* 
vered for consumption,) from the extension of the lien 
for the whole period which the securitj has to run. 
For it must be presumed, either that the lien is to con- 
tinue and accompany the security until payment, or 
that it is relinquished by the substitution of the secu* 
rity. 
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ed the mare: but the farrier refusing to 
deliver it, au action of trover was brought ; 
and it was adjudged by the court,* that the 
action lay : and by Ryder, C.J. ** it is not , 
necessary to give any opinion as to the 
right of a farrier to detain a beast for the 
money due for keeping it until it is cured; 
because, if a farrier have in general such 
right,, it was in the present case waived by 
the special agreement to be. paid a reasona- 
ble* sum for the keeping, (n)" 

And where the law would otherwise 
imply a lien from the general usage of trade, 
the parties may, by a special agreement, 
which shews that the property was not 
intended to be ,a pledge, prevent the appli- 
cation of the general rule of law to their 
case. Accordingly, where goods were 
deposited with a factor under a special 
contract, by the terms of which it appeared 
that the deposit was made for the special 
purpose of sale, and that the factor pro- 
mised to pay over the proceeds to his 
employer: it was determined, that the 
factor could not retain the goods if not 
sold, for the general balance of bis account 
arising upon other articles ; because the 



(n) Brennan v. Currint, SayerYR. 224* Sdw. N.P. 
1289. 
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4ecn» *rf the contract precluded itbe sup- 
position upon which -this sort of lien is 
ifbuoied, that the goods were deputed in 
DbeaiatuTe of a pledge, (o) 

Sortoo, where the plaintiffs being insur- 
ance brofeera, and indebted to the defend- 
ant tor effecting an insurance for them, 
upon his offering to get some bills dis- 
counted for them for a certain commission, 
entrusted a bill to him for that purpose, 
which he retained for the debt. It was 
determined, that an action of assumpsit, 
or case, with l a count in trover, might be 
maintained against him for it. (p) 

2diy. Cases in which the disability arises 
from Ike -want of power to dispose of the 
property on which the lien is claimed in the 
party who gives possession of it. 

1 . Though Jiens may be derived through 
the acts of servants or agents acting within 
the scope of their employments, (q) and 
though wherever the person who delivers 
the 'possession of the property on which 
the lien is claimed to the person claiming 
it, is invested with authority to dispose of 
the property in that way, the latter shall 

(o) Walker v. Birch, 6 T, R, 258. 
(p) judin v. Samuel, J N. R. 45, 
(q) See ante, p. 28, 38. 

i 
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<jaot be defeated of the lien to which he is 
entitled for the trouble or ex pence incurred 
about that particular property by the 
owner coming forward and claiming it. (r) 
"Where the act of the servant, agent, or 
other person in delivering the property is 
wholly unauthorized, and the pledge of it 
tortious against the owner, whether the 
property be delivered to a tradesman for ' 

the execution of the purposes of his trade 
nfK>n it, or whether it he deposited for bare 
custody as a security for a loan made upon 
it, no lien can be acquired upon it by any 
such delivery ; and the owner may recover 
it by action of. trover from the person tp 
whom it is delivered, without tendering 
him any satisfaction for money raised upon 
the credit of the deposit of it, or even for 
trouble or expence incurred upon and for 
the benefit of that property, (s) Accord- 
ingly where a servant having by negligence 
broken his master's chaise, and without his 
orders or knowledge delivered it to a coach- 
maker, who had never before been employed 
by his master for the purpose of repairing 



(r) Hammond v. Barclay, 2 East, 2?7; Richardson 
*. Go**, 3 Boa. and ful. 119. Waidon * G<*0d, 3 
£sp. R, 269. 

(s) See post, lien of pawnee. 

x 9 
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it, and the coach- maker Refused to ddiver 
it up until he was paid for the repairs, and 
an action of trover being brought for it by 
the master, contended as a defence, that 
he had a lien on the chaise for the repairs 
done to it : Lord EJlenborough said that 
he had no right to hold the chaise as a lien. 
'Whatever claim of that sort he might 
have, he must derive it from legitimate 
authority. That unless the master had 
been in the habit of employing the trades- 
man in the way of his trade, it should not 
be in the power of the servant to bind him 
-to contracts of which he had no knowledge, 
or to which 'he gave not his assent. It 
was the duty of the tradesman when he 
Was employed, to have enquired of the 
principal, if the order was given by his 
authority ; but having neglected to do so 
here, and the master having never employed 
him, the master was not liable to the de- 
mand ; and the detainer of the chaise was 
unlawful. A verdict was accordingly 
found for the plaintiff, {t) 

So too, where a factor pledged the goods 
of his principal : it was determined, that 
a factor having only authority to sell the 
goods of his principal, and not to pledge 
them, the principal might recover them 

(?) Hiscox v. Greenwood, 4 £sp. R. 174. 
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frdm the pawnee without making -any: 
tender to him of the money advanced upopi 
the pledge, (u) t 

2. No lien, can be acquired by a cre-> 
ditor upon the property of a trader, whe- 
ther in possession or action which is deli*" ' 
vered by the trader to the cfreditor,. with 
intent to give him a preference in th£ event 
of the bankruptcy of the trader : all 
dispositions of property made with suctv 
an intent being void at law, on the ground? 
of their being fraudulent, and tending' to i 
defeat the object of the bankrupt laws. (i>)> ,' 
But whether the delivery of the property 
is void, from being made with intent togive 
the creditor a preference in the event of a 
bankruptcy, or valid, from not being made 
with that intent, must be determined by 
the particular circumstances of each 
case.- (w)_ There are, however, certain 
circumstances attending the transaction, 
which have been by repeated decisions, • 
settled and determined to be, either con^ 
elusive or presumptive evidence of the 

(te) Daubigny v. Duval, 5 T. K. 604. 

(t>) Alderson v. Temple, 4 Burr. 2239. Exparte 
Scudamore, 3 Ves. jun. 85. Wilson v. Balfour, % 
Canipb. 579. Crosby v. Crouch, 2 Campb, 106. 11 
East. 256. S. C. 

{V>) Burr. 8477. . 
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fraud or fairness of it. But *s the law 
upon thrift point is increase^ to a very con-' 
siderable bulk by the number of decisions 
end nice distinctions made upon it y I shall 
only give a very brief statement of the result 
of these decisions, (x) referring the reader 
who wishes to be bet tar informed upon the 
subject, to the several treatise* upon the 
bankrupt laws, where it is more fully con- 
sidered, and to which it more properly ~ 
belongs. 
CoocloiiTc Any disposition or delivery by a trader 
fraud. of the whole, (y),or of so much of his 

property as will disable him from carrying - 
on trade, (z) unless made with the consent 

(x) Though most of the cases which will be cited 
upon this subject are cases only of fraudulent assign- . 
inents, without actual delivery of the property, the 
* jtfrociple of them applies aa well to catees of fraudulent 
delivery. 

(y) Small v. Oudley, 2 P. Wms. 427. Worseley 
t. Demattos, Burr. 467. Wilson v. Day, Burr. 627. 
Kettle v. Hammond, Co. B. L. 80. Devon v. Watts, 
Doug. 86. Hassells v. Simpson, Doug. 88. Butcher 
V. Basto, Dong. 282. Thornton v. Hargrove, 7 East, 
544 ; and see Montague, B. L. 58. n. (I). 

(*) Small v. Oudley, 2 P. Wms. 427. Exparte 
Foord, Burr. 477. Comptoo v. Bedford, 1 Bla. R. 
•62. Hooper v. Smith, 1 Bla. R. 441. Alderson r. 
Temple, 4 Burr. 2235. Law v. Skinner, 3 Bla. R.996. 
Harman v. Fishar, Cowp. 117. Rust v. Cooper, Cowp* 
029; and see Montague, B. L. 63. n. {/). 
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of every creditor, (a) is conclusively frau^ 

dulent upon the fece of it ; though it be, 

made as a security for future advances, ( b\ 

or a debt previously incurred, (c), ops under r 

fear of legal process, or even under acfcuaj, 

(a) Kettle v. Hammond, Co, B* L. 89, Aldetspjo- 
v. Temple, Burr. 2235. Harman y. Fishar, Cowp. 
117. Bamford v. Baron, 2 T. R. 494. Eckardt r. 
Wilson, 8 T. R. 140 ; and see Dixon v. Baldwin,, ^East,, 
175 ; and Montague,, B. L. 62. n. (r^ 

{b) Worselqy v. Demattos, Burr. 407. 

(c) Butcher v. Easto, Doug, 282. In Whitwell v. 
Thompson, 1 Esp. R. 68. it was. said by Lord Kenyon R 
that u all the cases, without a singte exception, where, 
the assignment of his property by a trader had been 
deemed fraudulent and an act of bankruptcy, had. 
been where it had been given for a by-gone and before 
contracted debt. But that it never could be. taken, to 
be law, that a trader could not sell his property when 
his affairs, became embarrassed, or assign them to a 
person who would assist him in his difficulties, as a 
security for any advances such person might make 
to him." This position, however, can only .be consi- 
dered as law. under this restriction, that the property 
cold or assigned by the trader do not amount to so 
much as will disable him from carrying on trade* 
For according to the general principle whiqh seems to 
be established by the cases, the only view with which . 

a trader can dispose of any of his property on the eve of ' 
bankruptcy is, that he may be relieved by such disposal, 
from present pressure, and enabled tq carry on t^ada 
for a longer period than he otherwise could* 
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arrest, (d) or though the creditor is in full' 
credit at the time the disposition or deli-' 
very of the property is made. \e) 
Presumptive • But the c i re u distance of the disposition 

evidence of 

fraud. or delivery of part of his effects being' 

made voluntarily, and without the applica- 
tion of the creditor, (/) or on the eve of 

* * 

\d\ Butcher v. Easto, Doug. 282. Newton v. 
Chantler, 7 East, 138. 

(e) Hassell v. Simpson, Doug. 88. 

(f) Jacob v.' Shepherd, Burr. 478. ' Alderson v. 
Temple, Burr. 2235. Harmau v. Fisher, Cowp. 117. 
Rust v. Coop, Cowp. 629. Devon v. Watts, Doug. 86. 
Hassell v. Simpson, Co. B. L. 88. Thompson v. Free- 
man, 1 T. R. 155. Cosser v. Go ugh, cited Montagu, 
B. L. 72. n. (z). Smith v. Payne, 6 T. R. 152. Ex 
parte Scudamore, 3 Ves. jun. 85. Singleton v. Butler, 
2 Bos. & Pul. 283. Hartshorn v. Slodden, 2 Bos. & 
Pul. 582. That the circumstance of the assignment 
being voluntary is evidence of its being fraudulent is 
clear from all these cases. But that it is only presump- 
tive evidence of fraud is equally clear from the same 
cases, as well as from that of Cock v. Goodfellow, 10 
Mod. 489, and the late decision of Crosby v. Crouch, 
11 East, 256. 2 Campb. 166. S. C. which confirms 
the decision of Hartshorn v. Slodden, and in which 
Lord Ellenborough, C. J. says : " Two things are 
necessary to concur in order to avoid the delivery of 

* 

the goods, namely, the purpose of voluntary preference 
in respect to such delivery, and the contemplation of 
{he bankruptcy at the time when the goods were deli- 
vered." 
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bankruptcy, (g) will be only presumptive 
evidence of fraud. 

And if the trader is induced to give the ConclusWe 
security of such a part of his effects, as fairness, 
will not altogether disable him from carry- 
ing on trade by the compulsion or even 
application of the creditor, (A) (provided 
such application be not collusive (i) nor 
in consequence of information officiously 
and spontaneously given by the trader to 
the creditor of the former's insolvency,) (k) 

* » 

or in consequence of a well, (/) or even 
an ill (m) grounded fear of legal process, 
though the application by the creditor is 
to give further security for a debt secured 
on an instrument not payable until a future 
«* a y> ( n ) an d though previous to the mafc- 

(g) See cases cited in note (/*). s 

(A) See cases cited in note(y),and Batcher v. Easto, 

Doug. 282. 

(i) Per Ld. Mansfield, Alderson v. Temple, Burr. 
2235. 

(k) Singleton v. Butler, 2 Bos. & Pul. 283. 

(/) Jacob v. Shepherd, Burr. 478. Alderson v. 

Temple, Burr. 2235. Harman v. Fishar, Cowp. 117. 

Rust v. Cooper, Cowp. 629. Smith v. Payne, (> T. R. 

152. 

(m) Thompson v. Freeman, 1 *t. R. 155~ 

(n) Singleton v. Butler, 2 Bos. & PuL 283. Harts- 
horn v. Slodden, 2 Bos. and Pul. 583. Thompson v. 
Freeman, 1 T. R. 155. Crosby v. Crouch, 1 1 East, 
356. 2 Campb. 166. S. C. / 
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ing of the application the trader had an' 
: intention to give a fraudulent preference 

to the creditor by a delivery of the pro- 
perty to him, but which intention was 
npt carried into effect until after an actual 
application was made by the latter, (o) or 
though the property be delivered secret- 
ly, (/>) or though the trader himself, (q) or 
the creditor also, (r) know at the time the 
application is made, that the failure of the 
former is inevitable, the transaction will 
not be considered fraudulent. 
Prcffnraptive But the circumstances of the delivery of 

c v id v u cc 01 

fairnew. the property being for a full and valuable 
consideration ; (sj or, as it seems, of the 
trader's solvency at the time it is effect- 
ed, ( t) or its being effected in pursuance 

(o) Bayley v. Ballard, I Campb* 416. 

(p) Crosby V, Crouch, 11 East, 256. 2 Campb. 

166, S, C. 
(q) Rust v. Cooper ,Cowp.629. Thompsou v. Freeman* 

I T. R. 155. Hartshorn v. Slodden, 2 Bos. & Pul. 582; 
Crosby v. Crouch, 11 East, 256. 2 Camp. 166. S. C. 

(r) Yeates v. Grove, 1 Ves. jun. 280. Hartshorn v. 
Slodden, 2 Bos. & Pul. 582 ; and see Crosby v. Crouch, 

II East, 256. 2 Campb. 166. S. C. 

(s) See Cadogan v. Kennett, Cowp.434. and Worse- 
ley v. Demattos, Burr. 467. 

(t) That it is evidence of fairness, see observations 

. of Ld. Mansfield upon Cock v. Goodfellow, 10 Mod. 

489. in the case of Worseley v. Demattos, Burr. 478, 
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of a prior fair agreement ; (v) or being 
beneficial to the creditors at lar^e, (u) are 
only presumptive evidences of the fairness 
of the transaction* 

3. According to the original rule of re- 
lation which prevailed in the bankrupt 
laws, no lien could be acquired upon the 
property of a trader, after he had commit* 
ted an act of bankruptcy ; the legal effect 
pf such act being to deprive the bankrupt 
of all power of charging or disposing of 
his property, and to avoid all subsequent 
transactions by him with respect to it 
without regard to the fairness or fraud of 
them, fw) The rigour of this rule has, 
however, been relaxed by the legislature by 

but that, it teems to be only presumptive evidence. 
See Hassel v. Simpson, Doug. 88. 

(*) Small v. Oudley, 2 Peere Wins. 427. The law of 
this case is rather doubtful. See diet. Ld. Mansfield, 
Barman v. Fishar, Cowp. 117. ace. Singleton v. Batter, 
2 Bos. & Pul. 283. contr. 

fa) Small v. Oudley, 2 Peere Wms. 427. Per Grose, 
1. Manton v. Moore, 7 T. R. 67. 

{w) Exparte Bush, 7 Vki. 74. Billon v. Hyde, 1 Ves. 
jun. 326. Falkener v. Case, 2 T. R.491. Copland v. 
Stein, 8 T. R. 199. Tamplin v. Diggins, 2 Camp. 312. 
Per Bnller, J. Vernon v.Hankey,2 T.R. 1 13 ; andBuck- 
!ey v. Taylor, 2 T. R. 600. 2 Bla. Com. 485. And 
where the act of bankruptcy consisted in lying two 
months in prison, all acts subsequent to the first arrest 
were void* Ex parte Lee, 2 Yes. jun. 285. 
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four different statutes. By 1 Jac. I.e. hi- 
s. 14., it has provided, that the relation to 
the act of bankruptcy shall not extend to 
the prejudice of any debtor who paid his 
debt to the bankrupt truly and bona fide 
before he understood or knew that he had 
become a bankrupt. Andby 91 Jac. U 
c. 19. s.. 14., not to purchasers for a valua- 
ble consideration, unless, in the case of 
such purchasers, the commission be sued 
out within five year& after the bankruptcy. 
And by 19 Geo. 2. c. 39. >. 1., not to pay- 
ment for goods or bilte of exchange bona 
fide made by the bankrupt in the usual 
course of trade to a creditor who has no 
notice of the bankruptcy or insolvency. 

An advance of money, or an acceptance 
of bills by a factor on the credit of a con- 
signment of goods made to him by his prin- 
cipal, (the money advanced being more 
than the actual but less than the supposed 
value of the goods,) is not a case that can 
be brought within the first of these sta- 
tutes, as a payment for goods sold, and 
obviously not within the second or third : 
and therefore, where a factor agreed to ad- 
vance a sum of money, in consideration of 
a consignment of gooids to be made to hiin 
for sale on account of the owner, and ac- 
cordingly, on. the consignment being made, 
advanced money, and accepted bills m . 
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favout of the consignor, and*, it was after- 
wards found that the latter had committed 
a secret act of bankruptcy previous to the 
transaction, and a commission was issued 
against him, after which the factor sold 
the goods and received the money ; it was, 
decided, that he was answerable to the 
assignees of the bankrupt for the value of 
the goods, (y) 

But the last and most extensive relax- 
ation of the rule of relation to the act of 
bankruptcy was made by 46 Geo. 3. c. 135, 
8. '1. 9 by which all conveyances by, all 
payments by and to, and all contracts and 
other dealings and transactions by, and 
with any bankrupt bona fide made and en- 
tered into more than two calendar months 
before the date of .the commission, are **• 

rendered valid and effectual, notwith- 
standing any secret act of bankruptcy pre- 
viously committed. 

However under the original rule of re- 
lation in all its rigour, and in cases to 
which none of these statutes extend, 
where as complete a possession of the 
property has been given as the situation 
or nature of it would admit, and not with 
a view to a fraudulent preference before 
the comijiission of an act of bankruptcy 

(y) Copland v. Stein, 8 T. R. 199. 
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by the owner, a lien may be acquired upon 
it, though the full and perfect possession 
is not obtained until after that act has 
taken place. Such are the cases of pro- 
perty at sea, and choses in .action* i a which 
the delivery of the muniments or docu- 
ments of the right of property are deemed 
sufficient in law to create a lien* (y) 
Property at Thus, where a cargo at sea was made 
a collateral security for the payra$at of 
a bond, the delivery of the invoice and 
the bills of lading, and of several indorsed 
policies of insurance on the goods, was 
held sufficient to give the creditor a lien 
on the cargo, when actual possession could 
not be taken before the bankruptcy of the 
debtor, (z) 

And where a policy of insurance on 
goods at sea, and letters of advice have 
been delivered before an act of bankrupt- 
cy, as a security for money advanced to a 

(y) Many of the cases which will be cited upon thj§ 
subject are more properly cases of mortgages, or lien» 
in equity, where the general property is transferred at 
. law conditionally, t,han of pawns or legal liens, ty 
which only, a special property is acquired by the 
pawnee, the general proporty still remaining in *b e 
pawnor. But they equally serve to shew the genera* 
principle. See Cullen, p. 302 to 310. Cooke, B. I* 
chap, a sect. 11. Montague, p. 09, 302, 341, 350. 
(*) Brown v. Beathcote, 1 Atk. 1K>* 
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trader, together with an undertaking by 
him to indorse the bill of lading to the 
lender immediately upon its arrival. If 
the bill of lading be indorsed, and posses- 
sion of 'the, goods taken by the indorsee, 
immediately upon their arrival, though 
not until after the bankruptcy «tf the trader, 
the former will have a lien upon them 
against the assignees, (a) 

If a policy broker, to whom a trader is choses \n a* 
indebted before his bankruptcy for pre- 
miums, be at the time of the trader's* bank- 
ruptcy iii possession of a policy of insu- 
rance of the bankrupt's, upon which losses 
have happened. The -broker has a Jien 
upon the money which he receives from 
■ 

(a) Lempriere v* Pasley, 2 T. R. 485., as between a 
person who has an equitable lien and a third person 
who purchases the thing for a, valuable consideration 
and without notice, the prior equitable lien shall not 

* overreach the title of the vendee. » For the title of him 

• who has both a fair possession and an equitable title, 
. shall "be preferred to that of a mere equitable interest, 

.per Ashhurst, J. delivering the opinion of the court* 
. And see opinion of Buller, J, in Lickbarrow v.. Mason, / 

6 East 25, innotis. 

(M For the cases in which it is necessary that notice 
should be given to -the' debtor upon the assignment of 
a chose in action, see cases collected in Montague, 
*B. L. 343. note (n), and Jones v. Gibbons, 9 Ves. 
jun. 417. 
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the underwriters after the bankruptcy, (c) 
It has likewise been decided, that where 
a factor sells the goods of the principal 
before the bankruptcy of the latter, and 
can maintain an action against the pur- 
chaser in his own name, or discharge him 
by his receipt, he has a lien on the price in 
the hands of the purchaser, and may retain 
it though not paid to him until after the 
bankruptcy of his principal, (d) And where 
a trader gave his creditor before bankrupt- 
cy, an order upon a person in a public 
office " out of the money due to the 
trader, and that would become due, to 
pay the creditor for value received," and 
the creditor delivered the order to the 
officer. It was determined, that he ac- 
quired a lien upon the money due from 
the office to the trader, notwithstanding 
the latter committed an act of bankrupt- 
cy before the money was paid pursuant 
to the order, (e) But, where a person 
had accepted several bills of exchange on 
account ; and for the accommodation of a 
trader, and the trader previous to his 
committing anact of bankruptcy, executed 

(c) Whitehead v. Vaughan, Co. B. L. 566; 

(d) Drinkwater v. Goodwin, GWp N , 251. 

(e) Row v. Dawson, I Ves. 331. Yeates v. Grove, 
1 Ve*. jun. 280. 
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a power of attorney, to the acceptor of 
the bills, to receive money due to the 
trader, and hold it as a security to him- 
self, to answer the extent of his engage- 
ments ; it was determined, that such ac- 
ceptor had no lien upon money received 
aftter the bankruptcy of the trader under 
the power of attorney, and that the as- 
signees of the trader might recover it in 
an action for money had and received. (/) 
4. No lien can be acquired, unless the 
property on which it is claimed come into 
the possession of the party claiming it, 
or of some one who can be considered as . 
his agent for the purpose of receiving it. [g) 

if) Hovill v. Lethwaite, 5 Esp. R. 158. 

(g) Kinlock V. Craig, 3 T. R. 119, 783., per Buller, 
J. Lickbarrow y. Mason, 6 East 25. in notis. In Fal- 
kenerv. Case, 2 T.R. 494.1 Bro. C.C. 125. S.C. a ship 
at sea was assigned,, together with a policy of insur- 
ance on it for a debt due from the owner. But the policy 
being at the time of the assignment in the hands of the 
debtor's broker, who claimed alien upon it, and would 
not part with it; it was agreed between the debtor 
. and creditor, that it should remain with the broker, 
who upon having his lien satisfied by the assignees of 
the debtor delivered the policy up to them. Upon 
which the creditor to whom it had been assigned, filed 
a bill against them in Chancery, and the Lord Chan- 
cellor made a decree in his favour, observing " There 
seems to me to be no difference, in cases where effeqs 
which have been in the possession of the pawner are 

. F 
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Thuswherebankershavingfraudtilcntlysold 
out stock belonging to a cnstoiner which 
Stood in their names, and applied the pro- 
ceeds to their own use, and while they 
remained solvent wrapped up certain bonds 
belonging to them in an envelope inscrib- 
ed withthe customer's name, and enclosing 
a memorandum stating that they had de- 
posited the bonds with him as a collateral 
security for his stock, and a promise to 
replace it, and then deposited the parcel 
"among the securities belonging to other 
persons who dealt with them ; but having 
given no information to the customer of 
any of these circumstances, until the eve 
of their bankruptcy, when, they sent him 
the parcel with the bonds, * saying, they 
must stop payment the next morning. 
It was determined that the customer ac- 
quired no lien on these bonds against the 
assignees of the banker ; because he had 
not sufficient possession of them, until 
they were sent him by the bankers, upon 
the eve and in contemplation of their bank- 
pledged and where goods that he has a property in are 
left in the hands of a third person ; I consider them 
equally as pledges. (1) 



(1) According to the distinction laid down in Ryall v * 
Rowles, 1 Atk. 165. 1 Ve». 349. S. C this is a case of mart- 
' gage and not of yawn. See pott, lien of pawnee. 

4 
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ruptcy ; and the bankers could not be con- 
sidered as the agents of the customer for 
receiving the bonds, he being entirely ig- 
norant of the transaction at the time they 
were deposited, (A) 

(A) Wilson v. Balfour, 2 Campb. 579. 
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CHAP. V. 

By what means the right of Lien is or is not 

divested or waived. 

By parting l.JLiENS at law exist only while the 
MMioS°wheo P* r ty entitled to them continues in pos- 
diTetted. session of the property in which they have 
been acquired ; and if he once relinquishes 
that possession after the lien attaches, the 
}{ lien is gone, (a) For by parting with pos- 
1 session of his security, he shews, that he 
trusts merely to the personal credit of his 
debtor; and if liens were allowed to re- 
main upon goods, after they had been 
negotiated and sold, the consequences 
would be highly injurious to trade ; as no 
dealer could in that case know when he 
purchased goods safely. Upon this 
principle where a factor having a lien 
on goods of his principal for the 
general balance of his account, gave or- 
ders to the warehouseman, in whose 

(a) Jones v. Pearle, Str. 566. Exparte Shank, 1 Atk. 
254. Kruger v. Wilcox, Ambl. 252. Wiikins v. Car- 
michael, Doug. 97. Judgment of Buller, J. 6 East 25. 
in notis. Sweet v. Pym, 1 East 4. M'Combie v. Davies, 
7 East 5. 
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warehouse they were, to deliver them up 
to a broker employed by the principal, 
on the occasion, telling the broke* at the 
same time that the principal intended to 
sell them himself to save commission, and 
the broker sold them and made out bills 
of parcels to the principal, without taking 
any notice of the factor : it was decided, 
that such conduct on the part of the fac- 
tor amounted to the same thing, as if he 
had delivered the goods up in specie to 
the principal, and that he had therefore 
lost his lien upon them. (6) 

In conformity to the same rule, where 
a tradesman having a lien on goods of his 
employer placed in his hands, in the 
course of his trade, for the general balance 
of his account, delivered them tQ a ship 
carrier to be conveyed on the account 
and at the risk of the owner, though the 
latter circumstance was unknown to the 
carrier ; it was determined, that having 
once given up the possession of the goods 
he could not afterwards recover his lien 
by stopping them- in transitu and procur- 
ing them to be redelivered to him by virtue 
of a bill of lading signed by the carrier 
during the course of voyage, (c) 

(b) Krugerv. Wilcox, Ambl. 252. 

(c) Sweet r. Pym, 1 East 4. 
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whehDot But where a broker after having parted 

with possession of a policy of insurance, 
on which he had a lien for his general 
balance to his principal,, obtained it again, 
under pretence of receiving the loss from 
the underwriters, but in fact with a view 
to hold it as a security : it was holden, 
that the lien revived, when the subject of 
it came again into the hands of the bro-i 
ker. (rf) 

And though liens cannotbe transferred by 
those who have fairly acquired them 
against the owners, by a tortious delivery 
of the subject to third persons : where a 
party having a lien on goods against the 
owner, delivers them over to a third per- 
son with notice of his lien, and purport- 
ing to transfer his right of lien to the other 
as his servant, and in his name, and as a 
continuance in effect of his own posses* 
sion, his right will not in that case be di- 
vested, (e) And if a factor, being in ad- 

(rf> Whitehead v. Vaughan, Co. B. L. 566. 

[e) See Man v. Shiffner, 2 East 529. and diet. Lord! 
Ellenborough, Ch. J. in M'Combie v. Pavies, 7 Ewst.5u 
There is uo doubt from the several decisions upon thi& 
subject, that by relinquishing the possession of the 
good &. *o the owner himself or his agent , the party 
having a lien upon them, loses it ; neither is there any 
doubt, from the cases of Daubigny v. Duval, 5 T. R. 
604. and M'Combie v. Davies, th,at a lien cannot be 
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vance for his principal, disposes of the 
goods, making the buyer debtor to him* 

transferred to the pawnee by a tortious pledge of the 
goods on which it is claimed. But the decisions do 
not appear to agree so perfectly upon the point, whe- 
ther the pawnor himself loses the benefit of his lien 
by such a pledge. For it is to be observed, that in 
the case of Daubigny v. Duval, a tender was made to 
the factor who had tortionsly pawned the goods of the 
balance due to him previous to the commencement of 
the action against the pawnee. And Buller, J. in 
saying, " If the principal has redeemed himself as 
against the factor, he need not enquire into the trans* 
action between the factor and the pawnee," seems to 
consider a tender tQ the factor necessary ; and conse- 
quently that his lien continued, though he had trans- 
ferred the possession- of the goods- to the pawnee. In 
the esse o£ Sweet v. Pym, I East 4s Ld. Kenyan, €• J. 
said, " the right of lien has never been carried further 
than while the goods continued in the possession of the 
party claiming it. In* the case of Kinlock v. Craig, 
3 T. R. 119; it was strongly insisted, that the right 
extended* beyond the time of actual possession; but 
the contrary was ruled by the court, and afterwards by 
the House of Lords*" It is to be observed,however,that> 
in this case of Sweet v. Pym,as well as in that of Kruger 
v.^Wilcox, Ambl. 252. the possession of the goods 
was. delivered up to a person,who was considered as the 
agent of the owner. And in the case of Kinlock v. 
Craig, actual possession was never obtained by the 
party claiming the lien. In the case of Lickbarrow 
v. Mason, 6 East 25. in notis, it is laid down gene- 
rally by Buller, J. that by parting with possession the 
lien is lost. lathe ca*e of M'Combie «, Dav4es> 7 East 
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self, he retains a lien upon the price in 
x the hands of the buyer, who cannot after 
notice pay it to the principal, or his re- 
presentatives. (J) And where the holder 
of a bill of exchange gave the drawee a 
letter from the drawer, which contained 
a navy bill, as the fund out of which the 
bill of exchange was to be paid, and which 
had been given to the holder as a security 
for the payment of the bill of exchange, and 
the drawee kept the navy bill and received 
the proceeds : it was adjudged, that the 
holder had not lost his lien on the navy 
bill by such resignation of possession, (g) 
A captain of a ship too, who has a lien 
upon the cargo for freight, does not, it 
seems, part with his lien by depositing 

5* It was decided, that a broker could not transfer 
his right of lien by a tortious pledge of his principal's 
goods ; and that the principal might recover them 
from the pawnee, without tendering him the balance 
due to the broker ; and so far it agrees with the de- 
cision of Daubigny v. Duval* But there does not ap- 
pear, in the case of M'Combie v. Davies, to have been 
any tender to the broker, as there was in Daubigny v. 
Duval to the factor, previous to the commencement of 
the action against the pawnee ; though the broker 
was in advance*to his principal in the former case, as 
well as the factor in the latter, and though the pledge 
was equally tortious in both. 

if) Drinkwater v. Goodwin. Cowp. 251* 

ig) Pierson v. Dunlop, Cowp. 571* 
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.the cargo in the king's warehouse pursu- 
ant to the regulations of an act of parlia- 
li amen t concerning the revenue, (h) 

There are some cases too in which 
the possession of the property . on 
which the lien exists, may be given 
up to the owner himself without the 
lien being divested. Thus, if the com- 
modity upon which the party has a lien, 
be of a perishable nature, he may safely 
part with it to the owner, upon a proper 
agreement with him, that the lien shall 
await the event of an application to a 
court of law or equity, (i) And where 
the property upon which the lien exists, 
is delivered up to the owner upon the faith 
of an assignment, which afterwards turns 
out to be invalid ; it seems that the party 
is still entitled to the benefit of his lien. {k) 

2. Liens acquired without fraud or By bankrnpt- 
collusion before an act of bankruptcy is*ej^ 
committed by the person upon whose 
property they are claimed, are not divested 
by his subsequent commission of such 
act; the assignees taking the bankrupt's 

(h) Per Lord Kenyon, Ward v. Felton, 1 East 507. 
Abbot 276. 

(») Exparte Ockenden, 1 Atk. 235. and Copland y. 
Stein, 8 T.R. 109. 

(ft) Vernon v. Hankey, 2 T. R. 113, 
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property subject to the same equitable 
liens as those under which the bankrupt 
himself enjoyed it. (/) For the general 
principle of the bankrupt laws, that all 
the creditors of the bankrupt shall be 
placed upon an equal footing, does not 
extend to such as have fairly acquired a 
lien upon his property : because the other 
creditors trusted to the personal credit of 
the bankrupt, while those who had liens 
trusted only to the things which were the 
subjects of those liens, and not to the 
personal credit of the owner. Nor doear 
the allowance of such liens upon the 
whole tend to the prejudice of the credi- 
tors at large, whether the liens be acqui- 
red by a mere pawn of the property, or for 
work done upon it in the course of trade ; 
for in the former case the money lent to 
the bankrupt would never have become a 
part of his assets, if the thing were not 
pledged to raise the loan ; and in the latter 
case the value of the property would not 
contribute so much to increase the fund 



(/) Orlebar v. Fletcher, 1 Peere Wms. 737, Walker 
v. Burrows, 1 Atk. 94. Brown v. Heatheote, 1 Atk.162. 
Exparte Dumas, 1 Atk. 232. Lempriere v. Pasley, 2 T* 
R. 485. and casea collected. Taylor v. - Wheeler, 
2 Vern. 566, note (1) last ed. And see Sir Samuel 
Romilly's act, 46XJ*©. 3, c. 135. s. 1. 
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out of which the other creditors were to be 
paid, if the work were not done upon it. 

3* If a person having a lien upon goods 
in his possession when they; are demanded 
of him, claims to detain them upon a dif- 
ferent ground, making no mention of- the 
Hen, it will be considered as a waiver of 
it, and trover may be maintained against 
him without evidence of any tender 
having been made of the. amount of his 
lien, (m) f 

} 4. But no lien once fairly acquired shall 
be divested, while the property oa which it 
exists remains in the possession of the 
party claiming the lien, by the owner's 
aliening the property to a third person, 
tor such person, though a bonajlde pur- 
chaser must take it subject to the lien, (a) 



Lien of Attornies and Solicitors. 
The attornies and solicitors of the dif- ^ h ? n a , ^ 

can he claim- 

ferent courts of law and equity have a lien cd upon 
for their costs upon alj papers of their 

(f») Boardman v. Silk, 1. Campb. R. 410. n. 
(n) Godw y. London Assurance Company, Burr. 
489. 
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clients that come into their possession in 
those characters for the purpose of business; 
and though such papers do not come into 
their hands in the particular cause, or on 
the particular occasion from which their 
demand arises. In the court of Chancery 
they are permitted to retain title-deeds, (a) 
And it has been admitted, that an attorney 
has a lien upon court-rolls, and other papers 
which come into his hands as steward of a 
court, and receiver of rents, until he is 
paid what is due to himirom the proprietor; 
and the court will not compel him to 



(a) Anon. 12 Mod. .554. Mitchell v. Oldfield, 4 
T. R. 123. Exparte Nesbitt, 2 Scho. and Lefr: R. 279. 
An agent in town has a lien upon papers in his hands not 
immediately against the client, but through the medium 
of the solicitor in the country employed by the client. 
The agent having a right to retain the papers from the 
client, until whatever remains due from him to the 
country solicitor is paid to the agent, as far as it will 
go in satisfaction of his demand against such solicitor. 
Ward v* Hepple, 15 Ves. jun. 297. ; and see 16 Ves. 
jun. 164. And if a client change his solicitor during 
the cause, the former solicitor will have a lien upon 
papers in his hands for his costs : but the court will 
not allow the solicitor to stop the progress of the cause 
by any other means. Merryweather v. Mellish, 13 Ves. 
jun. 161. O'Dea v. O'Dea, 1 Scho. and Lef. 315. 
Twort v. Dayrell, 13 Ves. jun. 195. And if a solicitor 
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deliver them up without satisfaction of 

that lien. 

And where an order is obtained for 

taxing an attorney's bill, and delivering all 

bcoks, papers, &c. upon the back of which 
the prothonotary indorses his allocatur, 
the attorney is entitled in the first instance 
to the possession of it, for the purpose of 
enforcing payment of his bill. (6) 

This practice of allowing attornies a 
lien upon the papers of their clients, is 
not, according to Lord Mansfield, of very 
ancient date, but was established on gene- 
ral principles of justice, (c). 

But though an attorney has in every case When a 
a particular lien upon papers, until he is cannot be 
recompensed for the trouble of drawing **!£,, upom 
them, where the property in papers at the 
time of the delivery of them by the client 

declines proceeding to a hearing in the court of Chan* 
eery for his client, he will have no lien upon any fund 
in court. Cresswell v. Biron, 14 Ves. jun. 271* 

(b) Alger v. Hefford, 1 Taunt. 38. 

(c) Doug. 104: and see 16 Ves. jun. 280. At a 
trial at Nisi Prius, Pasch. 6W.&M. where A. pur- 
chased the interest of a lease for years, and the writing 
was left in the hands of B. an attorney, to draw an 
assignment of it ; and B. drew it, and it was sealed ; 
but B. refused to deliver it until A. paid for it. Upon 
which A. brought trover against B. for the deed. It 
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to the attorney is in a third person, tite 
attorney cannot detain them against the 
owner for a debt due from the client, (d) 
And though a solicitor have a lien on a deed 
for his costs, yet if his client is bound to 
produce it for the benefit of a third person, 
so also is the solicitor ; the right of lien 
existing only as between his client and 
him. (e) And if a tenant for life give 
deeds into an attorney's hands, the attor- 
ney has no lien upon them against the 
remainderman ; for that would enable & 
tenant for life to charge a remainderman, 
and to create a greater interest in another 
than he himself possessed, (f) 

If writings too are delivered to aft attor- 
ney under a special agreement, or for a 
particular purpose, upon a special trust, 
not to be subject to the general lien, he 

was ruled by Holt, C. J. that the action wjll U*4/ because 
,B. might have an action for what he deserved, but that 
lie could not detain for it. Anon, ex reL Magistri 
Place, 1 Ld. Rayin. 738. 

(d) Exparte Bush, 7 Yin. Ab. 74. Exparte Bell, 
18 Aug. 1803. Co. B. L. 429. This is considered as a 
doubtful point in Bac. Ab. tit. Attorney (/) 

(e) Furlong v. Howard, 2Scho. and Lef. 115. 

(/) Exparte Nesbitt, 2 Scho. and Lef. 279. ; and 
see Hoare v. Parker, 2 T. R. 376. ; and .post, -lien of 
pawnee. 
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cannot detain them. Thus where the 
plaintiff had an estate mortgaged to hint, 
and the defendant who was an attorney, 
and who drevfr the mortgage, did by that 
means get all the deeds relating to the title 
into his possession, and refused to deliver 
them to the plaintiff, unless the mortgagor 
would pay a debt which the defendant pre- 
tended to be due from him : upon a motion 
ibr a rule to deliver up the deeds to the 
plaintiff upon payment of what was due 
for drawing and engrossing the mortgage, 
the court was of opinion, that though an 
attorney might detain papers until the 
money be paid for drawing them, he can- 
not detain any writings which are delivered 
to him upon a special trust, even for the 
money due to him in that very business ; 
and a rule was accordingly made for deli- 
vering up the deeds, (g) And if anattor- When no lien 
ney or solictor take security trom hrscd. 
client for the money due to him, he thereby 
gives up his lien for the sum secured upon 

{g) Lawson v. Dickenson, 8 Mod. 306. The case, 
however, exparte Sterling, 16 Ves. jun. 258. decides, 
that a mere delivery of papers for a particular purpose, 
as for preparing a mortgage, will not prevent the attor- 
ney from having a general lien, there being no special 
agreement to that effect. 
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any papers then in his possession, of 
which may come into his possession after- 
wards. (A) 

Though an attorney is entitled to a lien 
upon papers which come into his hands 
before the bankruptcy of his client, as wel 
against the assignees, as against the bank- 
rupt, according to the general rule of law 
' that no one can subject his property to the 
lien after he is become a bankrupt, papers 
received from the client after his bank- 
ruptcy cannot be retained ; (i) and where 
the act of bankruptcy consists in lying two 
months in prison, no lien can be acquired 
^ on papers delivered after the first arrest, (k) 
iten upon Attornies and solicitors of the several 

courts have likewisfe a lien upon judgments 
recovered by their clients for their bill of 
costs. And they are not only allowed to 
retain the money if it come into their hands 
for the amount, (/) but courts both of law 
, and equity have now carried it so far, that 
an attorney or solicitor may obtain an order 

(A) Cowell v. Simpson, 16 Ves. jun. 275. 

(t) Exparte Bush, 7 Yin. Ab. 74. Exparte Bell, Co. 
B. L. 429. 

Ifi) Exparte Lee, 2 Ves. jun. 285. 

(/) Mitchell v. Oldfield, 4 T. R. 123. Welsh v. Hole, 
Doug. 226. Taylor v. Popham, 15 Ves. jun. 72. But 
n the case of Craddock v. Glin, 12 Mod. 657., where 
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to stop his client from receiving money 
teeovered in a suit in which he has been 
employed for him, until hid bill is paid, (m) 
And if the defendant's attorney pay to the 
plaintiff himself the debt and costs reco- 
vered, after notice from the plaintiff's attor- / 
ney not to do so, because his bill is not / 
satisfied, the defendant's attorney will be / i 
liable to pay over again to the plaintiff's 
attorney the amount of his lien on such 
debt, an d costs of suit^ (n) though the 
plaintiff threatened to take the defendant 
in execution, unless the money due to him 
was immediately paid, (o) 

But if the plaintiff compromise the debt 

.a suit was brought against an attorney for money re- 
ceived to the plaintiff's use, and the attorney having 
applied part of the money to pay himself for the labour 
and expence he had incurred in a cause iu which the 
plaintiff had employed him, moved to have his b$l 
taxed, and an allowance of what was due; the court 
refused to interpose for that purpose, 

(m)Per Lord Mansfield, Wilkjns v.Carmichael,Doug. 
104 Welsh v. Hole, Doug. 226. In this case Sir 
J. Burrows mentioned to the court that the first in- 
stance of such an order was in the case of one Taylor 
of Evesham, about the time of a contested election for 
that borough* And Lord Mansfield said, that he him* 
self had argued the question in the court of Chancery. 

(*) Welsh v. Hole, Doug. 226. 

(o) Read y. Dupper, 6 T. R. 361. 

G 
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and costs with defendant, before the plain* 
tiff's attorney has been paid his bill, the 
court will not oblige the defendant to pay 
him unless he gave the defendant notice, 
before the com pr omise* not to settle with 
the plaintiff, until his bill should be dis- 
charged, (p) 

An attorney has likewise a lien for his 
/ bill of costs on money levied by the sheriff 
under an execution upon a judgment reco- 
vered by his client, and is entitled to have 
it paid over to him, notwithstanding the 
sheriff has had notice from the party 
against whom the execution issued, to 
retain the money in his hands, and that the 
court would be moved to set aside the 
judgment for irregularity ; and tiotwith- 
standing a docquet has been struck against 
the client, who has become a bankrupt, (q) 

But >vhere the plaintiff after having 
charged the defendant in execution dies, 
and the defendant's wife takes out admi- 
nistration to the plaintiff, the plaintiff's 

(p) Welsh v. Hole, Dong. 226. 

(?). Griffin v. Eyles, 1 II. Bla. 122. The assignees 
of a bankrupt cannot take out oF court money paid in 
by the defendant in an action at the bankrupt's suit, 
until they have paid the attorney of the latter his bill. 
Ow«ton v. Bryan, Barnes, 115. 
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attorney will have no lien upon the judg- 
ment, so as to prevent the court from dis- 
charging the defendant on motion, (r) 

An attorney has also a lien upon a sum 
awarded in favour of his client, where the 
cause is referred to arbitration, as well as 

* 

upon a sum recovered by judgment ; and 
if the defendant after notice from the 
plaintiff's attorney to pay him the amount 
of the damages and costs awarded, pay it 
over to the plaintiff himself, the attorney 
may compel a repayment of it to himself, 1 
and will not be prejudiced by a collusive I 
release from the plaintiff to the defend- l 
ant. (s) 

There is,however, it should be observed, 
a considerable difference between the prac- 
tice of the court of King's Bench, and 
that of the court of Common Pleas, with 
respect to the lien of attornies on judg- 
ments recovered for their clients. In the 
court of King's Bench, the attorney is 
holden to have a lien upon the judgment 
paramount to any claim of set off by the 
parties, (t) And though that court will 
not interfere so as to prevent the plaintiff 



(r) Pynev. Erie, 8 T. R.407. 
(s) Ormerod v.Tate, 1 East, 464. 
(0 Glaister v. Hewer, 8 T. R, 70. 

451, 

Q2 
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from settling his own cause, yet they will 
not allow the defendant in one cause to 
set off the costs recovered by him in ano- 
ther against the plaintiff, until the lien of 
the plaintiff's attorney upon the debt and 
costs recovered against the defendant is 
satisfied, or an undertaking is entered into 
to that effect ; (u) though the same attor- 
ney who claims the lien was employed in 
both causes, (v) But, according to the 
practice of the court of Common Pleas, * 
an attorney has only a lien subject to the 
equitable claims of the parties to the 
suit, (w) and will not be allowed to pre- 
vent a set off in costs between them by any 
claim of lien upon such costs, (x) Ac- 
cordingly, where there were several defend- 
ants, som$ of whom suffered judgment by 
default, while the others went to trial 
and obtained a verdict ; the court of Com- 
mon Pleas permitted the costs and damages 
on the judgment by default to be deducted 
from the costs taxed on the postea to those 

(u) Mitchell v: OldBeld, 4 T. R. 124. 

(v) Morsland v. Pasley, 2 H. Bla. 441, n. (a). 

(w) Schoole v. Noble, 1 H. Bla. 23. Nunez v. 
Modigliani, 1 H. Bla. 217. Roberts v. Mackoul, cited 
by counsel in Thrustout dem. Barnes v. Crafter,2Bla. 
R. 827. Per Rooke, J. Swaine v. Senate, 2 NJfe «?. 

(*) Hall v. Oddy, 2 Bos. fc Pul. 28. flftdin r. 
Darly, 1 N. R. 22. 
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defendants who had a verdict, (on affida- 
vit that the former defendants acted under 
the authority of the latter, who had under- 
taken to pay costs,) notwithstanding a 
claim of Hen. by the attorney on the 
costs, (y) Nor will the court of Common 
Pleas depart from the rigour of this rule, 
though it should appear that the client 
was insolvent, and there was no other fund 
out of which the attorney could be paid, (z) 
The same principle appears to be followed 
in the court of Chancery with respect to 
the lien of solicitors on costs, where dif- 
ferent demands arise in the same cause, as 
in the court of Common Pleas ; the costs 
in such case being arranged according to 
the equities of the parties, allowing the 

(y) Schoole v. Noble, 1 H. Bia. 23. 

[z) Vaughan v. Davies, 2 H. Bla. 440. Dennie v. 
Elliott, 2 H. Bla. 587. In the case' of Hall v. Oddy, 
2 Bos. & Pal. 29. Ld. Eldon, C. J. said, he found 
this to be the settled practice of the court of Common 
Pleas with much surprize, since it stood m direct con* 
tradiction to the practice of every other court, as well 
as to the principles of justice* Heath, J. and Rooke, J. 
said they had no objection to have the practice recon- 
sidered. But Rdbke, J. added, thai it did not appear 
to him unfair as it then stood, the attorney looking in 
thefirst instance to the personal security of his client: 
mBgrwards, in the case of Swaine y. Senat*>2 & R. 
made the same observation. 
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solicitor a lien only upon the balance re- 
maining under that arrangement, (a) But 
though the courts will none of them inter- 
fere on behalf of the attorney, where the 
c? client has fairly and honestly terminated 

• . the affair with his adversary, and the whole 
. debt and costs have been paid, (b ) none 
of the courts will permit an attorney to be 
defeated of his remedy for his costs, by a 
collusive settlement between his client 
and the other party; (c) and accordingly, 
where a client, at whose suit a defendant 
was in custody for non-payment of costs 
taxed for scandal and impertinence, exe- 
cuted a mere voluntary release to the 
defendant without the knowledge of the 
clerk in court, the Lord Chancellor would 
n6t discharge the defendant till he had 
paid the clerk his fees, (d) 



Lien of Clerks of the several Courts. 
Clerk in A clerk in Chancery has a lien upon 

Chancery. 

{a) Taylor v. Popham, lSVes.jun. 72. 

(b) Doug. 238. 2 Ves. 25. 

(c) Swaine v. Senate, 2 N. R. 99. Ormerod v. Tate, 
I East, 464. 

(d) 2 Ves. 25. 1 Bac. Ab. p. 304. 
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papers in his hands till his bill is paid ; and 
where a country client employs an attorney 
or solicitor in the country, in a cause in ' 

Chancery, and the solicitor employs a 
clerk in Chancery, and the client in ther 
country pays the solicitor his bill, but' the 
solicitor neglects to pay the clerk in Chan- 
cery; though the country client is not 
bound to pay the clerk in Chancery, the 
court will allow the latter to retain any 
papers he may have in his possession, (e) 

A six clerk is entitled to retain papers Six clerk, 
in his hands for his fees, though the client 
has paid his solicitor, and the solicitor has 
satisfied the clerk in court the whole of 
his bill; (/) and a sworn clerk cannot 
retain from a six clerk his proportion of 
the fee, though the former has given credit 
to the client, (g) 

But a clerk in court who lends money 
to a solicitor to carry on a cause, shall not 
be entitled to^ detain the papers of the 

(ey Farewell v. Coker, 2 P. Wms. 460, The court 
of K. B. will grant a rule for the clerk of the crown 
office, or a clerk in court, where their bills have been 
" included or taxed in the attorney's bill, to be paid im- 
mediately by the client, Waldron's case, 2 Str. 1126, 
Rex v. Smollet, 3 Burr. 1313. 

(/) Taylor v. Lewis, 2 Ves. 111. 3 Atk. 727. S. C, 

(g) Ex parte Six Clerks, 3 Ves. jua. 589. 
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client as a pledge for the money so ad- 
vanced. (A) 
Cferk of u. Whether a clerk of assize is entitled to 
a lien upon papers in his hands for his fees 
remains undecided. In the case of Rex v. 
Bury, Doug. 185, note 26., which came on 
upon a rule to shew cause why an attach- 
ment should not issue against the defend- 
ant, who was a clerk of assize on the 
Norfolk circuit, for not obeying a writ of 
certiorari to remove an indictment for mur- 
der, and a special verdict founded upon it, 
in the case of Rex v. Both wick, the defend- 
ant insisted, that he had a right to retain 
the record till he should be paid his fees 
for drawing, engrossing, &c. which the 
attorney for the prisoner refused to pay, 
on the ground of their being exorbitant. 
However on the attorney's undertaking 
to pay as much as should, on a reference to 
the master, be reported to be due, the 
record was returned into the court : upon 
which the rule was discharged, Lord Mans- 
field saying that he should be very unwil- 
ling to determine that a clerk of assize had 
a lien on the records of the court for his 
fees ; for that he foresaw great inconveri£ 
ence from such a doctrine. 

(A) Grey y. CfcckeriB, 2 Atk* 114. 
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Lien of Bankers. 

Bankers have a lien upon all paper secu- 
rities of their employers in their possession, 
ndt only for debts accruing on the particu- 
lar account for which the securities were 
deposited, but also for a general balance 
due to them on other accounts from the 
same employer, (a) 

But if the banker receive any particular 
security under such special circumstances, 
as amount to evidence of an agreement to 
waive his right to a general lien upon it, he 
cannot afterwards retain it for a general 
balance due to him. (b) Accordingly, 
where a banker being in advance to his 
employer to the amount of fourteen hun- 
dred pounds, received from hiin securities 
as a pledge for one thousand only ; it was 
determined, that he had no lien upon those 
securities for any further sum than the 
thousand pounds, (c) 

Where, however, a person lodges bills 
with his banker payable at a future date, 

(a) Jmirdaine v. Lefevre, 1 Esp. R. 66. Davis v% 
Bowsher, 5 T. R. 488 ; and see Savill v. Barchard, 
4 Esp. 53. r 

(b) Davis v. Bowsher, 5 T. R. 488. 

(c) Vanderzee v. Willis, 3 Bro. C..C. 21. see lien of ' 
pawnee, note (j£). 
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and the banker advances him a sum to the 
amount of part of the bills so lodged, and 
enters the discount upon some bills select- 
ed from those so lodged, the banker does 
not by such selection waive his lien upon 
the remaining bills, (d) 

1 

Lien of Calico Printers. 

A calico printer has not only a parti- 
cular lien upon linen placed in his pos- 
session for the execution of the purposes 
of his trade, for work done to that linen, 
but also for a general balance due for 
printing other linen for the same em- 
ployer, (a) 

But this lien of the calico printer for 
his general balance is confined to such 
general balance, as arises from work done 
by him in the course of his trade, and 
cannot be claimed for debts due on other 
accounts from his employer. (6) 

i 

# 

Lien of Carriers in general. 
a a aiu S dar Ve Every common carrier#is ^warranted 

(d) Davis v. Bowsher, 5 T. R. 488. 

(a) Exparte Andrews, Co. B. L.429, Weldon v. Gould, 
3 Esp. R. 268. 

(b) Weldon v. Gould, 3 Esp. R. 268, 

(c) Every person who undertakes generally to carry 



lieu. 
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by the common law to detain goods deli- 
vered to him for conveyance, until the 
price of the carriage of those particular 
goods is paid ; (d) upon the same princi- became cow* 
pie that innkeepers and other bailees, takes****- 
whom, from the nature of their employ- 
ment the law obliges to receive goods, are 
on that account allowed a lien on them, 
until a proper compensation be made for 
the trouble or expence incurred by the 
bailment. For by the same law the car- 
rier is compellable to receive and carry 
the goods of any one who otFers them for 

the. goods of all persons indifferently for hire, as mas- 
ters and owners of ships, lightermen, hoy men, and pro- 
prietors of waggons, come under the denomination of 
common carriers. Gisbourn v. Hurst, 1 Salk. 245). 
Bac. Ab. tit. Carriers. And if the proprietor of a 
«tage coach take a distinct price for the carriage of 
goods, he shall be deemed a common carrier. 2 Show, 
128. Middleton v. Fowler, 1 Salk. 282. But a hack- 
ney coachman is not a common carrier within the cus- 
torn of the realm, Com. R. 25. Nor is the post-master 
general, Lane v. Cotton, 1 Ld. Rayra. 646. Whitfield 
v. Lord Le Despencer, Cowp. 754. 

(d) Skinner v. Upshaw, Ld. Raym. 75*2. and per 
Holt, C. J. Yorke v. Grenaugh, Ld. Raym. 867. RusH- 
forth v. Hadfield, 6 East, 519. 7 East, 224. Rut a 
carrier or warehouseman has no lien on goods for 
booking or warehouse room, when the goods are taken 
by the owner from the waggon, and have never been 
in the warehouse. Lambert v. Robinson, I Esp. R.119* 
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that purpose, (e) provided he has suffi- 
cient convenience for such carriage, and 
a reasonable reward is tendered him at the 
Though the time, (f) And for this reason he is not 

goods are . . . . - „ . 

stolen. ' bound to enquire into the title of the 
person who delivers ihe goods to him ; 
and may retain them against the true' 
owner until the carriage be paid ; though 
the latter should prove, that they were 
stolen from him by the person from whom 
the carrier received them.(g)But no carrier 

(e) Yorke v. Grenaugb, Ld. Ray. 867. Kirkmau 
v. Shawcross, 6 T. R. 14. Oppenheim v. Russel, 3 Bos* 
& Pal. 42. 

(/) 2 Show. 327. Per Holt, C. J. Lane v. Cotton, 
12 Mod. 484. Ld.Raym. 652,4. Though an action will 
lie against a carrier for refusing to take a packet pro- 
per to be sent by him, if his horses are not loaded or 
his waggon not full, no action will lie for such refill 
sal if his horses be loaded or his waggon full. Bui. 
N. P. 70. and if a man come to lade goods on board a 
ship at an unseasonable hour the master is not obliged 
to take them in. Morse v. Slue, cited by Holt, Ch. J. 
Lord Raym. 652. A carrier may also make a special 
contract or refuse to take goods in extraordinary cases, 
but upon extraordinary terms, Gibbon v. Paynton, 
4 Burr. 2298. And of late years they have been al~ 
lowed to limit their responsibility very considerably by 
special notices. Nicholson v. Willan, 5 East, 507. Clay 
v. Willan, 1 H. Bla. 298. Izettv. Mountain ,4 East,371. 

(g) Case of the Exeter carrier cited by Lord Holt, 
in Yorke v. Grenaugh, 2 Ld. Raym* 807* 
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can, by the common law, claim a lien for 
his general balance, or to any greater ex- 
tent than the carriage price of the parti- 
cular goods. Such a lien may indeed be 
established in this as well as in any other 
case by proof of an express contract for 
it ; or it may be implied from the general 
usage of trade ; (hj or the particular mode 
of dealing between the parties them- 
selves, {ij But the frequent attempts 
made by carriers of late years to alter the 
situation in which the law has placed them, 
by limiting their responsibility, on the one 
hand, by special notices, and on the other 
by extending their lien so as to cover 
their general balances, 4iave rendered the 
courts extremely jealous of admitting such 
an extension ; and accordingly in the 
case of Rushworth v. Hadfield, 6 East 51 9, 
7 East 224, it was determined by the court 
K. B. that the claim of carriers to a 
lien for their general balance «a*contrary 
to the policy of the common law, and 
the interest of trade, and by no means ne- 
cessary for their own convenience. To 
establish such a claim on general usage 

» 

(k) Asptnall v. Pickford, 3 Bos. &Pul. 44. n. But 
see Lord Ellenborough's observations upon this case in 
Eushforth v. Hadfield, Smith's R. 637. 

(i) Rusbforth t. Hadfield, East, 519. 7 East,224. 
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the proof must be very strong; and evi* 
dence of a few recent instances of detain- 
ers by carriers for their general balance 
would not be sufficient to furnish an in- 
ference that the party who dealt with the 
carrier had knowledge of the usage, and 
thenqe to warrant a conclusion, that he 
had contracted with reference to it, and 
adopted the general lien into the parti- 
cular contract. But it was at the same 
time admitted by the court, that either 
the general usage of trade, if notorious, 
uniform, and long established, or the pre- 
vious usage of the parties between them- 
selves, if clearly proved, would be suffi- 
cient evidence of a contract for a general 
lien. 

In conformity with the rules by which 
all the liens at common law are governed ; 
if the carrier parts with the goods out of his 
own or his agent's hands after the lien has 
attachecffthe lien is gone. And an usage 
for carriers to retain goods cannot be sup- 
ported in opposition to the consignor's 
right to stop in transitu, (k) Neither has 
a carrier, who by the usage of a particu- 
lar trade, is to be paid for the carriage of 
goods by the consignor, any right to de- 

(k) Oppenheim v. Russel, 3 Bos. & Pul. 42. lack* 
barrpw y. Mason, 6 East, 25. in mtis. 
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tain them against the consignee, who has 
paid the price of them for the carriage of 
other goods of the same sort sent by the 
consignor. O ■ ■ 



Lien of Carriers by Water. 

Owners and masters of general (a) ships 
and vessels carrying goods for hire on the 
high seas or on navigable rivers, as hoy- 
men and lightermen, are common carriers 
by the custom of the realm, and being 
under the same obligation, and subject to 
the same responsibility by the common 
law as carriers byland,(6)are entitled by that 

U) Butler v. Woolcot, 2 Bos. & Pul. N. R. 64. 
' (a) By the term general ship, is meant a ship which 
is employed by the masters or owners of it to convey 
the goods of various merchants unconnected with 
each other, to the place of their destination. * And the 
term is here used in contradistinction to V chartered 
ship, which is employed under a sealed instrument 
called a charter party. Abbot, 112, 215. 

(b) Coggsv. Bernard,Ld.Raym.918. lVentr k 238. Jones 
on Bailm. 106. Abbot, 249. The responsibility of car- 
riers by water stood on the same footing at common 
law as that of carriers by land : both being alike re* 
sponsible for every damage, but that which accrued by 
the act of God or the king's enemies. Abbot, 223. 
Both, however, have succeeded in altering the situation 
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law to the same particular lien for the 
price of the carriage of goods delivered to 

in which the common taw had placed them ; the latter 
by special notices, the legality of which seems now to 
be clearly established, ante note (f,) and the former 
by introducing clauses into the bills of lading to take 
away the responsibility of the masters and owners in 
various cases in which they would otherwise be respon- 
sible. (The right of doing which appears to be fully 
admitted, Nicholson v. Willan, 5 East, 507. Abbot, 
218, 59, 62. Christian's notes to 3 Bla. Com. 165. note 
7.) And by applications to the legislature, which' has 
thought proper so far to accede to their wishes, as en- 
tirely to take away the liability of the owners in cases 
of damage by fire ; 26 Geo. 3, c. 86. s. 2, and to limit 
it to the value of the ship and freight in case of embez- 
zlement or robbery, 7 Geo. 2. c. 15. 26 Geo. 3. c. 86. 
s, 1 ; and to discharge both the master and owners 
from any responsibility for. any gold and silver, dia- 
monds, watches, jewels or precious stones, unless the 
shipper declare the true nature thereof to the master 
or owners by the bill of lading, or otherwise in writ* 
ing, 26 Geo. 3. c. 86. s. 3; but except in this last 
case, the liability of the master remains the same as 
at common law, unless varied by a special contract, 
Abbot, 265. The justice of admitting common carriers 
to limit their responsibility, when the true value of the 
goods entrusted to them is concealed by the owner, 
is obvious, when it is considered that (except in the 
cases just mentioned) they are liable for unavoidable 
accidents, and that by requiring a declaration of the 
value of the goods, as. the condition of their responsibi* 
lity, they do not in fact decline the obligation which 
the law has imposed upon them, of carrying for re** 



them in the course of their trade ; and the 
luggage of a passenger may be detained by 
the master of a vessel for his passage 
money, (m) 

The right of retaining possession of th£ 
cargo, until the freight of the ship was dis- 
charged, appears to have been allowed 
to the master by most of the mari- 
tinle code* of Europe. By the civil laws, 
as well as by those ofOleron, he is entitled 
to detain the cargo until payment is made 
of the freight and other charges, such a£ 
primage and average due in respect of it. 
Ths same privilege was given to him by 
the maritime ordinances of France, (n) 
According to our law whether the ship be 
a chartered or a general ship, the master 
i* not (unless there be an express stipu- 
lation that he shall be,) bound to part with 
the possession of any part of his cargo, 
until the freight and other charges due in 
respect of such part are paid, (o) It had 

ionable reward^ but only secure themselves from be- 
ing defrauded of a reward which is reasonable and 
adequate to the risk they incur ; and when it is" recol- 
lected too, that a carrier was never considered as liable 
to any greater extent than the value of the goods a* 
represented to him by the bailor. Carth* 485. < 

(m) Wolf v. Summers, 2 Campb. 631. 

{n) Abbot, 244. 

(o) Abbot, 276. Anon, cases, 12 Mod, 447, 611* 
Artaza v« Smallpiece, 1 Esp, R, 23. 

H 
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been holden too, that he may detaift any 
part of the merchandize for the freight of 
all that is conveyed to the Same person, (p) 
But where the time and manner of the 
payment of the freight are regulated by 
express stipulations in the .charter party, 
(which is frequently the case) the pay- 
ment can only be enforced by proceeding 
on the charter party, (qj Nor can the 
master detain the goods an board the ship 
until these payments are made, as the mer- 
chant would then have no opportunity of 
examiningtheircondition.(r)Theusua]prac- 
tice in England is to send the goods to a 
wharf, and order the wharfinger not to part 
with them until the freight and other 
charges are paid, (s) which the master 
may do if he is doubtful of the payment, 
without losing his lien, as the possession 
of the wharfinger will, in such case, be 
considered the same as the master's. Or, 
if by the regulations of the revenue the 
goods are to, be landed and put into the 
king's warehouse,if the duties are not paid, 
the master may, it seems, enter them in 

[p) Soldergreen v. Flight, cited 6 East, 622, Abbot, 

245. 

(?) Abbot, 276. 

(r) Abbot, 245. But see Artaza v. Smallpiece, 

lEsp.R.23. 

» Abbot, 246. 
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his own name, and thereby preserve his 
lien, (t) 

But according to the principle by which 
all liens by the common law are regu- 
lated, if the master once voluntarily parts 
with the possession of the goods out of 
his own or his agent's hands, he loses his , 
lien upon them, and cannot afterwards 
reclaim them, (u) 



Lien of Dy4r. 

Though dyers, in common with other Dyers hare a 
manufacturers, are not under any general &* 1 
obligation of law to receive the goods of 

(t) Abbot,276. 1 have said it seems, becanseMr. Abbot 
gives us no authority upon this point; and in the case 
of Ward v. Felton, lEast, 507. Ld. Kenyon doubted 
whether the captain parted with his lien on the goods 
for freight, by depositing them in the king's ware- 
house, pursuant to the regulations of the act of par- 
liament. 

(u) Anon. 12 Mod.511. Artaza v.Smallpiece,! Esp.R. 
23. Abbot, 246. In the case of Soldergreen v. Flight, 
Guildhall,sitt. after Trin.1796, before Ld.Kenyon,Ch. J. 
cited Hanson v. Meyer, 6 East, 622. the captain of the 
ship was allowed a lien on a part of the cargo, which 
had been removed into a lighter alongside of the ship 
sent by the vendee, and which the captain afterwards 
fastened to the ship's side to prevent its final removal. 

H 2 



for it. 
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fevery one tvho may send them for the 
purpose of being dyed, (a) they have a par- 
ticular lien upon all goods entrusted to 
them irt the course of their tfade, and may 
♦ retain those goods for: the work done iipori 
But not a them. But there is no usage of Wade, 
pne en , ^j^ ^j}^ them to retain Such good* 

for any other demand ag&inst the owner, 

nor can they maintain a claim to k lien for 

Unless there a general balance accruing from work done 

agreement 6 " ii* the course of their trade, unless there 

be an express agreement for it.(£) 

(a) Gbllins v. Ongley cited Brennan v. Currint, 
Sayer's R. 224, Kirkman v.* Shawcross, 6 T.R. 14. Op- 
penheim v. Russel, 3 Bos. & Pul. 42. 

(i) Green v. Farmer, 4Burr. 2214. 1 Bla. R. 651 . S. £. 
Close v. Waterhouse, 6 East. 523. in notis. In the 
case* of Mftford v. Vaoghan, 6 East 523. note e. and 
Rnsbforth t. Hadfield, 6 East. 523. H was said by 
the court, that since the case of Green v. Farmer, it had 
been established, that a dyer had a lien for his general 
balance. But the only cases which I can ftnd subse- 
quent to» Green v. Fanner, which go to establish such 
a lien, are the two nisi prhis decisions of §avill v. Bar- 
chard, t. 41 G. 3. A. D. 1801. 4 £sp. R. S3, and Hum- 
phrey* *. Partridge, tried before Mr. JL Lawrence, at 
Gloucester stunrhef atesizesy 1803 ; cited Montague, B.L. 
Vol. 4, P. xtnunote (a). In the first of these* cases 
Strong evidence being given of the usage of trade fa 
fevotfr of such lien, Ld. Kenyan directed the jury, if 
they thought such was the general practice of tridte,t* 
fad fi* the defen&khts, (who setup tbebenaa «d* 
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Where however ffoe dyers, dressers, 
whitster?, printers aad caleoderers of M§jQr 

fence in action of trover, for a quantity of baize sent 
them to dye,) and the jury thereupon found a verdict for 
them. In the second case the only point agitated was 
thP Pg^* pf a My« r *o r «|tain for his general balance; 
and njeaf ly .all the 4yers in Gloucestershire, and some 
from other counties were examined, by whose evi- 
dence Mr. J. Lawrence said, he thought the custom was 
proved, and (Green v. Farmer, Burr. 2214. being 
icited on the other side,) observed that in several -subse- 
quent cases the custom had bqen established. And .the 
dyers had a verdict. But in Close and another as- 
signees of j&iddel v. Waterjjouse and others, 6 East. 
523. note (e) 9 which was trover for woollens delivered 
by the bankrupt before his bankruptcy, to the defen- 
4ants, who were dyers at Halifax, to be dyed; and 
where a tender :had be#n mode of the price of dying the 
particular goods, bu\t the dejfeqdants claimed to retain 
for their general balance for .the expence of .dying othfr 
goods on the ground of usage. The jury, at the trial 
Wore Rooke, J. at the York assizes, negatived any v 

such usage at Halifax, and foimd a verdict for the 
plaintiffs : and on motion for a njpw trial* Tr. 42 G. 3. 
the court of K. B. finally discharged the rule, being 
of opinion, that asjbhe usage was negative^, the defen- 
dants could not retain for the price of dying any other 
than the particular goods dyed, or at most, only for 
the dying of such goods as were delivered to them at 
one and the same time, under one entire contract, and 
that at any rate, the circumstance of the defendants 
having had different parcels of goods in their hands at 
one time, which had been delivered at several times, 
did not give them a lien on the goods in question 

2 
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Chester and the neighbourhood, had pub- 
lished resolutions agreed upon among 

i 

themselves at a public meeting, that they 
would not receive any more goods for the 
execution of the several purposes of their 
trades upon them, but on condition that 
they respectively should have a lien on 
such goods for their general balance : the 
court of King's Bench held this agree- 
ment to be good in law, because it was 
at the option of those who made it, to 
receive goods or not ; and that any one, 
who after notice of it delivered goods to 
any of those manufacturers, must be taken 
to have assented to the terms of it, and 
consequently could not demand the goods 
so delivered, without first paying the 
balance of thus general account, (i) 



Lien of Factor or Broker. 

Factors have always, it seems, been 
entitled to a particular lien upon the goods 
of their principal coming into their pos- 

remaining in their hands, for the price of dying such 
other distinct parcels, as had been returned to the 
owner. 

(c) Kirkman v. Shawcross, 6 T. R, 14. and see Clarke 
v.Gray, 4 Esp. R. 178. 
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session in the course of their trade, for 
the charges incident to those particular 
goods, (d) And since the case Kruger v. 
Wilcox, (e) Ambl. 352. A. D. 1755. their 
right to a general lien has been established 
upon the same principle, that general liens 
have been admitted in other cases by gene- 
ral usage of trade. And wherever there 
is a course of dealings, and a general account 
between *he principal and factor, and a 
balance is due to the factor, he has a lien 
upon all goods of the principal in his 
hands, in the character of factor for such 
balance, Without regard to the time when, 
,or to the account upon which he received 
them, (f) He has this lien too, not only 
for money actually advanced to his prin- 
cipal, but also for a debt for which he is 

\d) Iu common with tttfier trades, ante, Chap. 2. a 
factor may detain goods to pay customs in any place, 
or for salvage, 2 Atk. 623. and see Wiseman v. Tan- < 
deput, 2 Vera. 203. 

(e) It was doubtful before that case whether a factor 
could retain for the general balance of his account, per 
Id. Mansfield, 4 Burr. 2218. 

(/) Kruger v. Wilcox, Ambl. 252. Gardiner v. Cole- - 

man, S.C. cited 1 Burr. 494 Ex parte Emery, 2 Yes. 
674. Godin v. London Assurance Company, 1 Burr. 
494. Green v. Farmer, 4 Burr. 2214. Zinck v. Walker, 
2Bla. 1154. Hollingsworth v. Tooke, 2H. Bla. 501. 

Walker v. Birch, 6 T, R. 1262, and see 6 East. 25. in 

aotis. 
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only a surety for him; *nd although he 
doe$ pot pay the debt until after the bank* 
ruptcy of the principal, provided the de* 
livery of the property and his becoming 
surety took place before it. {g) For the 
lien attaches upon his becoming surety, 
which i$ the same thing as if he lent him 
the money. 

The <#se, indeed) of a feotor is that ra 
which for the convenience of trade, from 
the nature of his employment, aad with a 
view to .encourage him to advance money 
upon goods in his possession, or which are 
to he consigned to him, (Jk) the right of 
lien appears to have been most favoured, 
and carried to the greatest extent. JFor k 
has been determined,, that where a factor 
sells goods under a del credere commission, 
whereby he becomes responsible for the 
price, or where he is in advance for gQod? 
by actual payment, he has a lien on the 
price in the hands of the purchasers, 
though he has parted with possession of 
the goods ; because though he has not the 
actual possession of the goods, yet as he 
has the power of giving gt discharge or 

{g ) Drmkwater .v. Goodwin, Cowp. 251. Hammonds 
T. Barclay, 2 East, 227. 

j*}d£o$»&Pul.488 9 a. 



?#« LAW /OF LIEN. 406 

bringing m action, he has a right to retain 
the money m c^sequence of his lien, as 
fi&tteh a? a w<(>rtg%g£e has by the tide deeds 
pf a^ *e$tajte i|i his hands, though he is not 
jn possession, (i) Nor will this lien he 
defeated by proof that the factor knew *t 
tke .tiifle when he advanced the money to 
his priqcippl, that the latter was in kisot- 
y^eat eircumsfcances. (k) 

AM if a factor effect an insurance for 
his principal, and the principal be indebted 
to tthe&etor on the balance of account, he 
.»ay ?<et#w th/e policy, and has a lien upon 
it while it reniaifts in his possession, and 
tfce glance remains unpaid* Aad where 
the ^onsigaaor jpf a ca*go of goods directs 
Jris factor to piake an insurance upon it, 
and. afterwards assigns both the cargo ao4 
JtJ&e policy of insurance by an igdorjeroeat 
of the bill of jUdpig, the assignee t^kes the 
policy subject to the lien of the factor for 
.the general balance of his account with 
.the consignor, and must pay that balance 
before he oan oblige the factor to deliver 
up the policy. (/) Arid though the policy 
pever come into the act.ual possession of 
the factor hirnself in Sruch case, but remain 

(i) Drinkwater v. Goodwin, Cowp. 251. 
(A;) Foxcroft v. Devonshire, 2 Burr. 931. 
' (/) Godinv. London Ass, Go. 1 Burr. 494. 
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in the hands of the broker who effected 
the insurance for the factor ; the latter will 
still have a lien upon the money received 
upon the policy by the broker ; who will 
be entitled to retain it against the assignee, 
as the servant of the factor ; the posses- 
sion of the broker being considered in effect 
the same as that of the factor, (m) 

If the principal die before the consign- 
ment, on the faith of which the factor has 
' advanced money, or accepted bills, come 
into the hands of the latter ; and the execu- 
tors of the principal, by any conduct of 
theirs, confirm the original destination of 
the goods, and the authority of the factor, 
he will be entitled to the same lien as if 
the principal had lived. Thus where a 
principal gave notice to a factor of an in- 
tended consignment of a ship to him, for 
the purpose of sale, and in consequence 
drew bills on him, which the factor accept- 
ed on the credit of the consignment ; after 
which the principal died, but his executors 
directed the captain of the ship to follow 
his former orders, and wrote to the factor, 
communicating the death of the principal 
and their appointment as executors, order- 
ing him at the same time to have the policy 

(m) Man v. Shiftier, 2 East, 523. 
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on a part of the cargo cancelled ; after 
which the ship arrived, and was delivered 
by the captain into the possession of the 
factor, who sold it; it was determined, 
that even if the death of the principal could 
be considered to operate as a revocation of 
the factor's authority, so as to prevent him 
from having a lien on the' proceeds of the 
ship, yet the subsequent conduct of the 
executors was a sufficient affirmation of 
the factor's authority, and he was therefore 
entitled to a lien upon the proceeds, not 
only for the amount of money disbursed 
by him for the necessary use of the ship 
on its arrival, and for the acceptances by 
him actually paid, but also for the amount 
of his outstanding acceptances not then 
due. (n) 

1. But where a factor advanced money When a factor 

, has no lien* 

to his principal, who was a clothier, rely- 
ing on the credit of cloths remaining in his 
hands to reimburse himself, and the clothier 
died, and upon his administrator suing at 
law for the cloth,' the factor came into 
equity, and prayed he might be allowed an 
account of the monies he had advanced, 
it was refused : because if there were debts 
of an higher nature, it would have been a 

(*) Hammonds v. Barclay, 2 East, 227, 
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, ^devastavit in the adjninistratojr to pay the 
factor's .debt. (9 ) 
Where there % Though it is a general nile pf law, 
agreement, that a factor has a lien upon all goods con- 
signed to him by i^is principal for sale ; yet 
jf goods are deposited with him for t^a^t 
purpose, and there be a special agreement 
between him and his principal, that he 
shall pay over the proceeds when the s^le 
is effected, he \yill have no lien upon those 
goods, if not sold, for the balance of hip 
general account accruing upon other arti- 
cles : the express stipulation in this case 
" preventing the application of the general 
rule of law. (p) And though a factor ha? 
a lieti upon the proceeds of goods sold for 
his. principal, where he is in actual advance 
to him, yet if he enters into a special 
. agreement with his principal for a particu- 
lar mode of payment, (jy) . or have UQjtice 
of a .special agreement between hjs pria- 
cipp.1^ and a third person as to the appli- 
cation of the money produced by the 
goods ; he shall in neither of these cases 
be entitled to a)ien on that money. Ac- 



^o) ,Chap^fuav. Derby,? Yfirn. 117. 
jf>) W>lfeerv.;BV;cb r 6-7.R. r 258. 
(?) Per Ld. Eldon, Cowell v. Simpson, 16 Ves, juo. 
&80. 
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cdrdingfy, where a factor made k geitefal 
acceptance of a bill dtstfrn upoft him b$ 
his principal, payable out of the produce of 
goods in his hands after discharging priot 
acceptances, and upon the principal becom- 
ing bankrupt, the payee brought an action, 
for money had and received against the 
factor : it was holden, that having accepted 
the bill generally, he could not refuse to 
pay it on account of the balance due to 
him ; and that if he meant to reserve his 
own balance, he should have made a spe- 
cial acceptance, (r) So, too, where A. 
agreed to Sell goods to B., to be accounted 
for by the latter in part as a satisfaction of 
a demand which he had upon the former, 
and C. With notice of this agreement 
undertook to sell the goodis as factor ; it 
was determined that he cotfld not tetaih 
the produce for a general balance due to 
him from A. (s) 

$. A factor hag no lien on the goods of 
his principal for debts which accrued 
before his character of factor commenced* 
Accordingly, where a balance was due 
from a principal to his factor for goods sold 
by the latter in his own name to the former, 
before the relation of principal and factor. 

(r) Maber v. Massias, 2 Blsu R. 1072; 

(*) Weymouth v, Boyfcr, 5Ves.jnn.4ft0. - 
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existed between them, aad on account of 
another employer, it was decided, that the 
factor could not on account of such balance 
retain goods which had been placed in his 
hands by the principal, since the relation 
of principal and factor commenced between 
them. (<) 

4. A factor can acquire no lien on goods 
which have been consigned to him after the 
commission of an open(u )act of bankruptcy 
by the consignor, though the factor have 
advanced money on the credit of the con- 
signment, the legal effect of such act being 
to enable the assignees to rescind all con* 
tracts made by the bankrupt after the 
commission of it, except in particular 
cases provided for by statutes, within the 
provisions of which this case is not com- 
prehended, (x) 

(*) Houghton v. Matthews, 3 Bos. & Pal. 485. 

(u) According to the decision of Copland v. Stein, 
the factor could not acquire a lien upon goods con- 
signed to him, even after the commission of a secret 
act of bankruptcy by the consignor ; and as the law 
then stood, no contract made by a bankrupt after the 
act of bankruptcy, whether open or secret, was valid 
against the assignees, except in the three cases excepted 
by 1 Jac. 1. c. 15. s. 14. 21 Jac. 1. c. 19. s. 14. and 
19 Geo. 2. c. 32. s. 1. But the law upon this subject 
is very materially altered by 46 Geo. 3. c. 135. s. L 
apte Chap. IV. 

(x) Copland v. Stein, 8 T. R. 199. 
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5. According to the general rule of law 
with respect to liens where the goods of 
the principal do not come into the actual 
possession of the factor, he can acquire no 
lied upon them, even though he has accept- 
ed bills upon the faith of the consignment, 
and has paid part of the freight, (y) Thus 
in the case of Kinlock v. Craig, where the 
factor had accepted bills drawn on him by 
the principal, on the faith of consignments 
agreed to be made by the principal to the 
factor, and both of them became bank- 
rupts before a cargo consigned came into 
the actual possession of the factor, who, 
after he had stopped payment, at first re- 
fused to accept the goods, but afterwards, 
and before he had committed any act of 
bankruptcy, paid part of the freight : it 
was determined that his assignees had no 
property in the cargo, and could not reco- 
ver the produce of it from the assignees of 
the principal ; they having sold it and 
received the purchase money. 

6. As by the general rule of law that 
liens cannot exist without possession, the 
lien of a factor cannot attach on goods 
which do not come into his possession : so 
in conformity to the same rule, his lien 



ill 



(y) Kinlock v. Craig, 3T.R. 119, 783. 4 Bra. 

p. a s.c. 
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carfrtot continue cm th# goods, so a* to. 

» 

enable him to maintain ttovtr fot them at 
law, after he has patted with possession of 
them to his principal, (z) 



(*) Kruger v. Wilcox, Ambl. 252. Godin v. Lon- 
don Ass, Co. Burr. 404. Per Bulfcr, J, 6 last, 25, 
in notis. The decision of Lord Haf dwicke in Snee v. 
Prescott, 1 Atk. 245, may appear to be at variance 
with this rule; but from the statement and explanation 
of that case given by Buller iu Lickbarrow v. Mason, 
6 East, 25 iu notis, it appears to have turned chiefly 
upon the different notion entdrfaftied at that time 
as to what constituted a transfer of die property* 
rather than upon any difference of opinion with respect 
to the non-continuance of the common law lien, after 
the possession of the property had been once dearly 
relinquished* fa equity, however, tne goods may in 
tome eases be followed* and a specific lien is allowed 
to remain on them for the charges' which the factor hat 
incurred in respect of them, after they have come into 
fhe possession of the principal ; see Kruger v. Wilcox, 
Ambl. 252. Thus where a factor purchased goods for 
firs principal, and paid the vendee for them* and sent 
them to his principal, and then drew a bill of exchange 
on the latter for the amount : which was sen* back 
protested, (the principal having, after the receipt of 
{he goods, become bankrupt,) it was holden to be a 
specific lien on the goods, and not suffered to go for 
#tfM* debts, until the price of them was paid, Exparte 
Eatery, 2 Yes. §74. 
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Lien of Farrier. 

As a farrier is from the nature of his 
employment (which is one of those, the 
exercise of which the law considers neces* 
sary to public convenience,) under a legal 
obligation to shoe the horse of any one 
who requires him so to do, if he has suffi- 
cient materials for the purpose, and an 
adequate reward is offered to him. (a) He 
is in recompence for this obligation ehti- 
tled to a lien upon the horse for the price 
of his shoeing ; and unless that price is 
tendered or paid, an action of trover will 
not lie against him for refusing to deliver 
the horse, (b) 

Whether a farrier may detain a horse 
for the trouble and expence of curing it 
of any disorder and keeping it during the 
cure, has never been decided ; but if the 
rule laid down in the cases exparte Deeze, 
and exparte Ockenden be law, that every 

» * 

[a) 21 H. 6. 55, 56. Keilwood 50. Lane v. Cotton, 
1 Ld. Raym. 654. S. C. 12 Mod. 484. 11 Mod. 16, 
1 Salk. 18. 

(b) Bac. Ab. Trover (E) p. 694. But see judg* 
merit of Lord Ellenborough, Rushfprth v. Hadfield, 
7 East, 229. Ld. Ellenborough appears, however, to 
be speaking only of general liens. 
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tradesman has a lien upon property en- 
trusted to him in the course of his trade, 
for the trouble or expence he may have 
incurred in the execution of the purpose 
f for which it was entrusted ; it should 
seem, that a farrier is entitled to a lien, 
as well for the curing and keeping, as for , 
the shoeing; the horse. If, however, the far- 
rier enter into a special . agreement for 
the payment of a specific or a reasonable 
sum for the cure and keep of the horse, 
he certainly will have no lien upon it, 
such an agreement being a complete waiver 
of the right, if he was legally intitled to 
it. (c) 



Lien of Fuller. 

It has never been specifically {d) decided 
that fullers in general have any sort of lien. 
But it appears that by the particular cus- 
tom of the city of Exeter, they have there 
a lien upon cloth delivered to them to be 

(c) Brennanv. Currint, Say. 224. Selw. N. P. 1289. 
and see ante p. 47. 

{d) According to the rule laid down ex parte Deeze, 
1 Atk. 228* all tradesmen hare a particular lien* 
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fulled, not enly for the work done upon 
the same cloth,, hut for a general balance 
due from the owner in the course of 
trade, (e) 



Lien of Innkeeper. 

The common law of England haying 
considered it necessary to public conve* 
nience, that every person who undertakes 
to keep a common inn, (a) should be 
under an obligation to receive and afford 
proper entertainment to every one who 
offers himself as a guest, (b ) if there be, 

(•) Sweet v. Pym, 1 East, 4. 

(a) A person, who takes in lodgers to lodge and board 
4P his hqqse, and let? put stables, is not an innkeeper* 
Parkhurst v, Foster, l $alk» 387. But it is not neces- 
sary, to constitute a common inn, that there should be 
% sign before the door of the hqrse. Dalt. c. 7. 

, (*) Y. P, & Ed. 4. hi 2. 2» Ed. 4. fol. 19. S. P. 
Heilw. 50c Lane v. Cotton, 12 Mod. 484. 1 Ld. Reym. 
063* & C. Yorke v. Grenaugh, Ld. Raym. 866. Salk. 
988. S. C. Kirkman v. Shawcross, 6 T. R. 14. NayUw 
?. Mangles, 1 Esp. R. 109. Fortescue de Laud. 82. in 
Mtia, 3Blfiu Com. 165. Bui. N. P. 45. If one who 
keeps a common inn, refuse either to receive a travel- 
ler as a ' guest into his house, or to provide him with 
victuals and lodging upon his tendering him a reason* 
able price for the same, he i* not only liable to an 

12 
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sufficient room for him in the inn, (<r) 
and no good reason for refusing him ; (d) 
has in compensation ( e ) for theburden which 

action on the case at the suit of the party grieved, but 
may also be indicted and fined at the suit of the king, 
1 Hawk. 225. It is said too, that he may be compel- 
led by the constable of the town, or by a justice of the 
peace to receive aud entertain such person. Dalt c. 7. 
Burn's Justice, tit. Alehouses, and see Y. B. 5 Ed. 4. 

fol. 2. 

(c) 1 Ld. Raym.654. Bennett v. Mellor, 5 T.R. 275. 

(d) 1 Yentr. 333. 3 Bla. Com. 165. 

(e) Yorke v. Grenaugh, Ld. Raym. 866. Naylor v. 
Mangles,l Esp.R. 109.Other reasons have been assign- 
ed as the ground of the innkeeper's lien by the com- 
mon law. In the case of Jones v. Thurlow, 8 Mod. 172; 
the court said this custom was founded on the hard- 
ship of the innkeeper's case to sue for every little debt, 
or the greater hardship that he may not know where to 
find him that was his guest after he is gone. In Bac. 
Ab. tit. Inns, the reason given for the innkeeper's 
power of detaining without a special agreement for 
that purpose is, that men who get their livelihood by 
the entertainment of others, cannot annex such a dis- 
obliging condition that they shall retain the party's 
property in case of nonpayment, nor make so disadvaa* 
^tageou&and imprudent a supposition, as that they shall 
not be paid. But the reason given by Ld. Holt in the 
case of Yorke v. Grenaugh, and by Ld. Kenyon .it* 
Naylor v. Mangles, and which I have adopted in the 
text, appears to be the only true and original founda- 
tion of the innkeeper's [lien. For there would he. no 
great hardship in being obliged to rely on the credit 
of his guest, if he was not likewise obliged to receive 
and entertain bim. 
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]t has thus imposed, allowed the innkeeper 
the privilege of detaining the person of the 
guest himself, (/) and, it seems, his goods, 
(g) until he has discharged the expence 
of his own lodging and food, and his 
horse, until he has paid for its provender 
and stabling, (h) And the mere act of 
leaving the horse in the stable of the inn 
is sufficient to constitute the person 
leaving it a guest ; because the innkeeper 
derives a profit from the meat consumed 
by the horse, (i) And it is not necessary 
in order to en title the innkeeper to exercise 
this right of detainer, that he should make 

[f) Fortescue de Laud. p. 82. Bac. Ab. tit* Inns* 
Burn's Just. tit. Alehouses. 

(g) Fortescue de Laud. 82. n. b. Hawk. P. C. B.l. 
c. 78. s. & c 80. s, 6. Cfc>. Jac. 609. Yorke v. Grind- 
stone, 1 Salk. 388. Wood C. L. 529. Dait. p. 3. and 
<see 11 & 12 W. 3. c. 15. s. 2. 1 have said it seems, be- 
cause there are some authorities to the contrary, .see 
1 Bulst. 207. Bac. Ab. tit. Inns. Burn's Just, title 
Alehouses. The weight of authority appears, how- 
ever, to be clearly on the affirmative side ; and from 
the words of the statute 11 and 12 W. 3. c. 15. s. 2. 
the legislature seems to have been of that opinion. 

(A) Y.B. 5Ed.4. fol.2. Yelv.67. and see Robinson v. 
Walter, 3 Bulstr. 268. Yorke v. Grenaugh, Ld. Raym. 
.806. Jones v. Thurlow, 8 Mod. 172. Exparte Ocken- 
den, 1 Atk. 236. Fortescue de Laud. p. 82. note (b»J 
Bui. N. P. 48. 

(i) Lane v. Cotton, 12 Mod. 484. Yorke v. Grind* 
ttone, 1 Salk. 388, Holt, C. J. dissentieate. 
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a previous demand of payment. {%) N6r 
will the want of title in the guest deprive 
the innkeeper of his lien upon the horse; 
for the obvious reason that he is obliged 
to receive it from the ^uest without en- 
quiring into his title. And, therefore, 
though it should be proved to have been 
stolen by the person who left it, the inn- 
keeper will still be entitled to retain it 
against the real owner, until its keep i* 
paid for. (/) 

But the lien to which the innkeeper ia 
thus entitled by the common law, is only 
a particular lien upon the thing itself in 
respect of which the debt is incurred ; 
and, therefore, an horse committed to an 
innkeeper can be detained only for its own 
meat, and not for a debt previously in- 
curred by the owner for the meat of any 
other horse. The chattels in such casfc 
being in the custody of the law for thfe 
debt which arises from the thing itself, 
and not for any other debt due from the 
same party ; for the law is open for all 
such debts, and does not permit private 
persons to make reprisals, (w) 

(&) Yoke v. Grenaugh, Ld. Rayto. 867, Srik. 868, 
S. C. 

(/) Ante note (A;). 

fyi) lBulstr. 207, Bac, Ab. tit Im*. BumYJust* 

title Alehouses. 



THE LiW OF LIEN. 219 

And if the innkeeper, waiving the pri- 
vilege which the law allows him, give the 
guest credit, and suffer him and his horse 
to depart without payment, he can never 
afterwards detain either guest or horse on 
the same account, and will have no other 
.remedy but his action at law* (nj Or, if 
the innkeeper make a special agreement 
with the guest for payment, it will be 
considered as a waiver of his lien, and his 
only remedy will be to sue upon the 
agreement, (o) 

If the owner neglects or refuses to re- 
deem .a horse detained, the innkeeper can- 
not sell(p) oruse(5^it(thoughit should have 
consumed double its value) by the general 
custom of the realm. But by the particular 
customs of London and Exeter, when such 

» 

(») Jones v. Thurlow, 6 Mod. 172. Warbrook v. 
Griffin, 2 BrownL 254. Jones v. Pearle, 1 Str. 557. Per . 
Buller, J. Lickbarrow v. Mason, 6 East, 25. in notis. 

(o) Y. B. 5 Ed. fol. 2. Yelv. 67. 

(p) Jones v. Thurlow, 8 Mod. 172. Jones v. Pearle, 
I Str. 556. Sel. Ca. 125. This point seems to be de- 
cided by the case of Jones v. Pearle, but the contrary 
was formerly holden to be law; see Case de Hoteler,, 
Yelv. 67. Where it was laid down by Popham, Ch. J. 
and agreed toby the whole court* that the horse might 
be sold when he had eat out his value upon a reason- 
able appraisement, if there was no special agreement. 

[q) Bac. Ab. title Inns. Burn's Just tit. Alehouses. 
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horse has eat out its price, the innkeeper 
may upon the reasonable appraisement of 
four of his neighbours sell it, or take it as 
his own. (r) 

The same regard to the proper accom- 
modation of travellers which gave rise to 
the obligations under which innkeepers 
are placed by the common law, partly 
induced the legislature in some measure to 
restrict the lien, which that law has given 
them, by 11 & 12 W. 3. c. 15. s. 2* by 
which it is enacted, " that if any inn- 
" keeper or aleho usekeeper shall sell any 
" ale or beer in any vessel not signed, 
" stamped, or marked according to the pro- 
" visions of the preceding section of that 
" act, to any traveller or other person, or 
u if in giving any account or reckoning 
u in writing, or otherwise, such innkeeper 
" or alehousekeeper shall refuse to give in 
*' the particular number of quarts or pints 
" of ale or beer for which the demand is 
" made on such account : it shall not be 
u lawful for any such innkeeper or ale- 
* c housekeeper for default of payment of 
u such reckoning to detain any goods, 
" or other things belonging to the persbfi 
u from whom such reckoning shall be due, 

(r) Moss v. Townshend, 3 Bulstr. 271. Bac. Abr< 
tit. Inns* 
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** out he shall be left to his action at latr 
" for the same, any custom or usage for 
" the same to the contrary in any wise 
" notwithstanding/ 1 



Lien of Insurance Broker. 

Insurance brokers have a lien upon the 
policies of their emplQyers in their hands, 
and u upon the money received by them 
upon those policies, not only for the 
amount of their commission and the pre- 
miums of the policies themselves, but also 
for a general balance due from their em- 
ployers, (a) 

And^f the possession of the policy b<* 

relinquished to the principal, and again 

» 

obtained from him by the broke* under 
pretence of receiving the money from 
the underwriters, but really with a view 
to hold it as a security, his lien upon it 
will revive, though the loss be not ad- 
justed by him, until after the bankruptcy 
of his employer i provided the possession of 
it be regained before that event has taken 
place, (g) He will also be entitled to th0 

(<i) Whitehead v. Vaughai;, Co, B. L. 666. Parker v # 
Carter, Co. B. L. 567. 
(b) Whitehead ». Vaughan, Co. B* i. S6& 
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same lien upon the money received upon 
an insurance effected by order of his prin- 
cipal before the bankruptcy v of the latter, 
though the loss do not happen until after , 
it. (c) 

But if an agent employ an insurance 
broker to effect an insurance for his prin- 
cipal, and the broker know that it is for 
the principal, he can upon the bankruptcy 
of the agent have a lien upon the policy 



in his hands only for the amount of the 
premium and commission upon the same, 
and not for a general balance due to him 
from the agent ; (d) though a larger 
balance is due from the principal to the 
agent, and the former has not paid the 
latter any thing for getting the policy ef- 
fected, (e) And if an agent, without nam- 
ing his principal, effect an insurance iq 
his own same with his usual broker, but 
inform the broker thatjthe property is neu- 
tral, and warranted to be so, such informa- 
tion will be sufficient notice to the broker, 
that the insurance is not on account of 
the agent, to deprive the former upon 
bankruptcy of the agent of any lien upon 

(c) Parker v. Carter, Co. B. L. 567. 

(d) Maans v. Henderson, 1 East,. 385. Ttfan v. Shiff- 
fier, 2 East, 523. 

(*) Snook v* Davidson, 2 Camp, R. 2ML 
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the policy for a general balance due from 
such agent. (J) 

These cases, it should be observed, de- 
prives the broker ot his general lien for a 
balance due from the agent only, where he 
is aware, that the party with whom he con* 
tracts acts merely as the agent of a third per- 
son. But the case ofLanyoij v. Blanchard, 
2 Camp. R. 597. goes still further, and de- 
prives the broker of his general lien, though 
he is ignorant of the relation in which the 
agent stands, and contracts with him as a 
principal. In that case where an agent 
employed to effect an insurance on goods 
represented himself to the insurance bro- 
ker, who effected the insurance for him, 
fcs the owner of the goods. It was deter- 
mined, that the insurance broker could 
not retain the policy against the principal 
for a general balance due from the agent, (gj 

{/) Moans v. Henderson, 1 East, 335. 

(g) According to the principle of George v.Clagget, 
7jt. R. 359, if the agent act under a del credere com- 
inission, and direct policies to be effected as for him- 
"self, the broker would be entitled to retain the policy 
in his hands, or any money received from the under- 
writers upon it for the general balance due to him 
"from the agent. The decision of Raboue v. Williams, 
xited 7T.R.360. carries this principle still further; for 
it does not appear -that the factor in that case acted 
under a del credere commission ; and Lord Mansfield 
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Lien of Miller. 

A miller has a particular lien upon thtf 
torn of his employer in his hands, which 

•aid, that where a factor dealing for a principal, but 
Concealing that principal, delivers goods in his own 
name, the person contracting with him has a right to 
consider him to all intents and purposes as the princi- 
pal; and though the real principal may appear, and 
bring an action upon that contract against the purchaser 
of the goods, yet the purchaser may set off any claim 
he may have against the factor, in answer to the de- 
mand of the principal. In the case of Weldon v.Gould, 
$ Esp. R. 268., it was decided by Ld. Kenyon, Ch. J. 
upon the same principle, that where goods were in* 
trusted by the owner to another person in order to have 
them printed, and that person delivered them to a 
calico printer as his own for that purpose, the calico 
printer might retain them against the owner for a ge- 
neral balance due from the person who delivered them* 
Upon the principle laid down in these cases, it seems 
that a broker should have a lien upon a policy which 
he has effected for an agent who conceals his princi- 
pal, for a general balance due from that agent. The* 
case, however, of Lanyon v. Blanchard, 2 Campb. R. 
697. seems to contravene this doctrine. But the de- 
cisions of Richardson v. Goss, '3 Bos. & Pul. 119, and 
Pulteney v. Keymer, 3 Esp. 182. only qualify it, and 
julmit that where money has been advanced to, or bills 
have been accepted for, an agent, on the credit of a deli- 
very or consignment of his principal's property, the 
person to whom such delivery or consignment is made, 
will have a lien to the amount of Aie money so aoV 
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entitles him to retain it for the price of 
grinding the same. But he has no lien 
upon it for a general balance due to him 
from his employer, for the price of grinding 
other corn. Accordingly, where a flour 
factor employed a miller, and the latter, 
having always a large quantity of corn and * 
a great number of sacks belonging to the 
flour factor in his hands, trusted the flour 
factor to so large an amount, that when 
he became a bankrupt, he owed the miller 
two hundred and eighty-six pounds for 
grinding done before, and sixteen for 
grinding corn then in hand. The miller 
insisted that he had a lien upon the corn 
and sacks for the whole debt ; but Lord 
Hardwicke held, that the miller having 
given no evidence of a contract for a spe- 
cific lien, nor for a lien arising by the 
general usage of trade, could retain only 
for the price of grinding the corn then ir* 
his hands, (e) 

vanced, or bills accepted, against the principal, if 
that person was ignorant, at the time of the delivery or 
consignment, that the property belonged to the prin- 
cipal, and the delivery or consignment was not tortious 
against the latter. 

(e) Exparte Ockenden, 1 Atk. 235. and see 1 Bla. 
R. <$& 
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Zim o/* Packer. 

A packer has a lien on goods in his 
bands not only for the price of packing 
them, but, being in the nature of a fac- 
tor, is also by the usage of trade entitled 
to a lien on them for a general balance 
due to him from his employer, (f) This 
was decided in the case exparte Deeze, 
where a clothier having borrowed money, 
on a note of hand from a packer, but at a 
time when he had no dealings with him in his 
trade of packing, afterwards sent him in 
cloth to pack, and proof being adduced 
that it was the usage for packers to lend 
money to clothiers ; and that the cloths 
left to be packed were considered as a 
pledge not only for the packing but for the 
loan of money likewise : it was holden, 
that the packer might retain the cloth for 
the money lent as well as for the price of 
packing. 



Lien of Pawnee. 
ji All liens which are created by a deposit 

j (/) Exparte Deeze, 1 Atk. 228. and see Green ▼, 
Farmer, 1 Bla. R. 651 . 4 Bur. 2222. Sagll v. Barchard; 
4 E»p, S3, 9. P. and ante, Chap. III.Ch« T^t 
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of personal property by one person in the 

hands of another, (a) under an express or 

4 implied stipulation, that the latter shall ba 

entitled to retain it for his security, until 

(a) Where goods are left by the owner tinder an agree- 
ment with his creditor in the hands, of a third person* 
as a security to the creditor, it seems that such third 
person, though otherwise unconnected with the credi- 
tor, may be so far considered as his servant lor keeping 
possession of the goods, as to render the transaction a 
sufficient pledge of them to the creditor Thus in 
Falkener v. Case, 2 T. R. 491, where the owner of a 
ship assigned it, together with a policy of insurance 
upon it to his creditor ; but the broker in whose hands 
the policy was, refusing to deliver it up on the ground 
•f a lien, it was agreed between the owner and the 
creditor, that it should remain in the broker's hands as 
a security to the creditor : the Lord Chancellor said, 
" there seems to me; to be no difference between cases 
where effects which have been in the possession of the 
pawnor are pledged, and cases where goods that he has 
a property in are left in the hands of a third person: 
1 consider them equally as pledges." And exparte 
Coming,9 Yes. jun. 115 ; the Lord Chancellor observes, 
" no case has gone the length, though I do not see the 
reason, that if the deposit is in the hands of a person 
who could fairly be called a third person abstracted 
from both, that can be considered as a deposit for the 
creditor, provided that is proved to be the intention." 
But it should be observed, that the case of Ealkeeer v. 
Case was a case of a mortgage rather than of a pawn, 
and delivery is said to be the essence of an English 
pawn. See Ryallv. Rowles, 1 Atk. 167, and see Wilson 
v.Baljbu^2CamptK&79. 
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pome debt due to him from the former fa* 
discharged, are in the nature of pawns o* 
pledges ; whether the deposit were made 
for the execution of some purpose on the 
goods in the course of trade, or for bare 
custody. But as the term pawn, as gene- 
rally used and understood, applies only 
where goo(Js are deposited for the latter 
purpose ; and as those liens which arise 
from deposits for the former purpose are 
separately considered under the different 
characters to which they belong ; the only 
kind of lien which will be noticed under 
this head, is that which is created by a deli- 
very of goods for bare custody, to be 
restored to the depositor, as soon as the 
debt for which it is a security is paid. 
And as the distinction between mortgages 
and pawns does not appear to have been 
always sufficiently understood or attended 
to,it may not be improper, previous to enters 
ihg into the consideration of the lien created 
by the latter, to explain what that distinc- 
tion really is. A very ample statement of 
that distinction js given by Lord Hard- 
wicke in the case of Ryall v. Rowles, 
1 Atk. 167 : the substance of which is, 
that a mortgage is a conditional sale, by 
which the general legal property in the 

thing mortgaged is conveyed to the mart* 
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gagee* (ft ) stit>j^dt to the mortgagor's power 
of redemption. But by a pawn the pawnee 
acquires only a special property in the * 

thing pawned, to detain it for his security, 
Until it is redeemed, the general property 
still remaining in the pawnor. 

Having given this explanation of the 
different nature of mortgages and pawns, 
I now proceed td the consideration of the 
lien which the pawnee acquires. 

In the case of pawns a lien is created by 
the transaction itself, and may be clairiied 
to any extent to which the agreement by 
Which the pledge is effected y declares it 
shall extend ; whether it be for money lent J 
previously to or at the time of the deposit, j 
or for sums to be advanced subsequently 
to it. (e) But how far a subject which is 

{by Thorigh in equity only a Heir is obtained by thte 
mortgage, as long as the power of redemption remains, 
«t law, the right of property is transferred, and there- 
fore no lien can exist ; for a right of lien necessarily 
supposes the property to be in some other person, and 
k is a contradiction in terms, to say a man has a lien 
upon his own property. Per Buller, J. Lickbarrow v. 
Mason, (9 Cast 25, in notis*. 

(e) It seems that the acceptor of a bill ot exchange 
fefey retain money and effects of the drawer in his hands 
t& dwcharge it* either until the bill is delivered up to 
him, or until he receives a bond of indemnity against 
being sued upon* it* Stfe Hammonds V. Barclay, 2 East, 
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pledged as a security for a debt already due, 
shall be considered as a security for further 
loans, where there is no express agreement to 
that effecty must, from the nature of the 
thing, depend upon \he circumstances of 
each particular case. If it can be pr esumed 
from these, that the ground and induce- 
ment upon which the pawnee advanced 
* the further; loans was Ins having a pledge 
\ in his hands, a court of equity will not 
suffer the pledge to be redeemed without 
• payment of all the sums advanced, (d) 
{ So where a testator had borrowed a sum 
) of money upon a pawn of jewels, and 
afterwards borrowed three other several 
) sums of the pawnee, for each of which he 
gave his note without taking any notice of 
the jewels, it was determined in the court 
of Chancery, that the borrower's execu- 
tors should not redeem the jewels without 

* 

227. Madden v. Kempster, 1 Campb. 12. But it re- 
mains unsettled, whether if the drawer, the payee, and 
the acceptor of a bill of exchange become bankrupts, 
after the bill is negociated, and the payee be in posses- 
sion of property of the drawers, who, in the event of 
the bill being proved against the '.estate of the payee, 
will be indebted to the payefe ; the assignees under the 
commission against the payee, will have any lien arising 
from the possibility of such debt. Walker v. Birch, 
6 T. R. 258. 
(d) ExparteOckenden, 1 Atk. 236. 
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first paying the money due upon the notes, 
because it was presumed, from the money 
being lent subsequent to the deposit of the • 
pledge, (which excluded the presumption 
of any trust to the person,)that the pawnee 
lent the whole of the money on the credit 
of the pledge in his hand, (e ) 

But if the circumstances of the case do 
not warrant such a presumption, the pawnee 
will then only be allowed to retain for the 
debt for which the pledge was expressly 
made. (/) Nor is it a general rule either 
at law or equity, that where a man having 
a security from another for a loan already 
made to him, advances more money to the 
same person, that person shall either pay 
the lender the whole debt, or not redeem 

i at all. And if any transaction takes place \ 
between the pawnor and pawnee, by which < 
the latter acknowledges that he has only 
possession of the security for one sum, he 
shall not afterwards be allowed to claim a 

/ lien upon it in respect of another. Thus 
where personal securities were pledged 
for a specific debt, and afterwards a mort- 
gage was made by the pawnor to the 
pawnee, of an estate, no notice being taken 

(e) Demainbray v. Metcalf, Prec. in Cha. 41& 
2 Vera. 691, 8. S.C. 
if) Exparte Ockenden, 1 Atk. 236. 

K 2 
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at the time of the debt for which the per- 
sonal securities were pledged, and some 
time subsequent to the mortgage the same 
securities together with others were 
pledged to the pawnee for the balance of 
an account due to him from the pawnor, no 
notice being taken of the mortgage, re- 
demption of the personal securities was 
decreed, without compelling the discharge 
of what was due on the mortgage* because 
there appeared to have been no intention 
of tacking the securities to the mortgage, 
at the time the latter ws$ made ; and if 
such an intention really existed, it was 
waived by the subsequent pledge of the 
securities without noticing the mortgage, 
and the transactions were entirely dis- 
tinct, [g) Upon the same principle, where 
a banker being m advance to hia employer 
to the amount of fourteen hundred pounds, 
afterwards received from the latter securi- 
ties as a pledge for one thousand only* it 
wad determined that the banker had no 
lien upon them for more than the thou- 
sand pounds*, (A) 

ig) Jorusr v. Smith* 2 Ves. jtm. 372. The decree in 
this case was afterwords w? eteed in the Heuse-of Lori% 
but it is not stated upon whfrt ground, see 6 Ves. jun. 
2», note (d) 

(A) Vanderzee ▼. Willis^ 3 Bro. C; C. SI. But se& 
Adams v. Clayton. 6 Ves. jun. -226, where the Master 
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I. According to the general rule of law 
with respect to liens,no lien can be acquired 
by a pawnee, where the deposit of the pro- 
perty is made by the pawnor after the com- 
nrission of an open (t) act of bankruptcy, 
or with intent to give the pawnee a frau- 

of the Rolls says, " in Vanderzee v. Willis there was 

* 

an assignment of bonds to secure 10001. borrowed by 
the testator from his bankers ; at that time he was 
indebted to them in more, and he continued indebted 
to them in more to his death. His executrix filed a 
bill to redeem ; the bankers insisted upon a right to 
tack 9 and so standing the ease I think they must have 
been paid the whole. But it was insisted, that a bill 

, had been filed by creditors, and a decree made. Lord 
Thurlow seems to have holden, that it would have 
made it a question with creditors and not with the 
executrix simply ; stating the principle, that where 
the equity has passed to the assignee, you cannot in- 
sist upon retaining against the assignee." And upon 
this principle in the case of Clayton v. Adams, where 
a testator had conveyed all his estate to one creditor in 
trust for the benefit of all, and assigned a policy of 
insurance on his life to the trustee as a security for 
10001. advanced by him to the testator, who upon the 
death of the testator received the money from the in- 

, surance office, and claimed to retain the surplus that 
remained after reimbursing himself the 10001. for 
money due upon a subsequent promissory note, the 
Master of the Rolls decided, that he was not entitled 
so to do against the other creditors. • 

(i) If the act be secret the transaction k not void 
unless it takes place within two calendar months of the 
date of the wmflussftoa, 46 Geo, 8, c 13&. * 1. 
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dulent preference in the event of his bank- 
ruptcy, (k) 

~ 2. Where the goods are pawned upon an 
usurious loan, no lien can be acquired by 
the pawnee for more than what is fairly 
due to him, the pawnor being allowed in 
such case to recover them in an action of 
trover upon tendering that sum; (/) for 
where contracts are prohibited by positive 
statute for the sake of protecting one set 
of men from another, the party injured by 
the contract is not considered as standing 
in pari delicto ; and in furtherance of the 
statute is allowed, after the transaction is 
completed, to bring his action, and defeat 
the contract, where money has been paid 
upon it, by an action for money had and 
received, and where goods deposited, by 
an action of trover, (m) But as these are 
equitable actions, before the party can 
entitle himself to recover upon them he 
must pay or tender the other party what is 
really due to him. And it has accordingly 

(Jc) Wilson v. Balfour, 2 Campb. R. 579. Tamplin 
v. Di'ggens, 2 Campb. 312 ; and see ante, Chap. IV. 

(/) Asiley v. Reyuolds,2Str. 915. Fitzroy y. Gwil- 
lim, 1 T. R, 153. 

(m) Moses v. Macferlan, 2 Burr. 1011. Dale v. Toilet, 
4 Burr. 2133. Clarke v. Shee, Cowp. 200. Smith v. 
Bromley, Doug. 696. Lbwry v. Bourdieu, Doug. 467. 
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been decided, thai though the loan be 
usurious, the pawnor cannot recover the 
goods pawned in trover, without first ten- 
dering the sum really advanced, (n) And 
in conformity to the principle' (a) of the 
cases in which the recovery of money paid 
upon usurious contracts has been sought 
by actions for money had and received, 
and in which only the surplus beyond the 
legal interest has ever been allowed to be 
recovered, legal interest should also be 
tendered to the pawnee in an action for 
trover for goods pawned upon an usurious 
loan, (pj 

3. Neither can the pawnee acquire any 
lien upon goods ( q) pawned without the 

• 

(«) Fitzroy v. Gwillim, 1 T. R. 153. 

(o) That the plaintiff shall only be allowed to reco- 
ver so much as the defendant is not entitled in con- 
science to retain. 

(p) See cases ante note (in). 

(q) Excepting pledges of such goods as are placed 
upon the same footing as money, as bank notes, notes 
payable to bearer, and bills of exchange indorsed, 
and other securities, the legal interest in which by the 
law merchant passes by indorsement and delivery, 
and which if passed to, a bona fide holder for a valua- 
ble consideration without notice, cannot be recovered 
by the original owner. Salk. 126. Miller v. Race, 
1 Burr. 452. Grant v. Vaughan, 3 Burr. 1516. 1 
INa. R. 485. Peacock v. Rhodes, Doug. 682. Solo- 
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authority of the owner, though the want 
of title in the pawnor was unknown to 
the pawnee at the time he received the 
pledge, (r) For it is a principle of the 
law of England as well as of the civil law, . 
that where a person is acting ex mandato, 
those dealing with him must enquire into 
the extent of his authority, fs) Accord- 

mons v. Bank of England, 13 East,135.n.a. Lowndes v. 
Anderson, 13 East, 130. King v. Milsom, 2Campk 
5. India bonds too, which before the statute 52 Geo.& 
c. 64. were not upon this footing, see Glyn v. Baker, 
13 East, 509. are by that statute made assignable and 
transferrable by delivery of possession. 

(r) Marsden v. Panshall, 1 Vera. 407. Daubigny v. 
Duval, 5 T. R, 604. De Bouchout v f Goldsmid, 
5 Ves. jun. 211. Maans v. Henderson, 1 East, 337. 
Vin. Ab. tit. Pawn. (E.) Where chattels are pledged 
by a person who is not the owner, but a mere bailee, 
though the pawnee supposes the pawnor to be the true 
owner, and has no reasou to think otherwise ; a court 
of equity will oblige the pawnee, if he admits the 
title of the true owner, and only claims the value for • 
*hich the chattels were pledged, to make such a dis- 
covery and give such a description of the property, as 
mil enable the true owner to bring an action at hw 
for it. Strode \ . Blackburne, 3 Ves. jun. 222. 

(s) De Bouchout v. Goldsmid, 5 Ves. j un . ill. an d 
■ee judgment of Lawrence, J. Newsom v. Thornton, 
aiiast, 17. Upon this principle a transfer by an exe- 
cutor of the assets of the testator by way of pledge im- 
mediately after the death of the latter, to secure a 
*kt of the executor, and future advances to be made 
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ingly where a factor or broker pawns the 
goods of his principal, the pawnee cannot 
retain them against the principal for the 
money advanced upon them, ft ) though 
he was ignorant at the time of the pledge 
of the relation in which the pawnor stood 
to his principal, and contracted with him 
as the owner of the goods ; ( v) and though 
there is the formality of a bill of parcels 
and receipt ; (x) nor will the pawnee a<5%. * 
quire a lien against the principal, where 
the factor or broker makes the pledge of 
the goods by indorsement, and delivery of 
the bill of lading, (#) or by transferring 

t& him, may be set aside in equity by the general 
legatees* where the creditor to whom the pledge is 
made, is guilty of gross negligence in not enquiring 
into the authority of the executor to dispose of the 
assets in that way ; though it do not appear, that he 
was aware of that want of authority. Hill v. Simpson, 
7 Ves. jun. 152. Taylor v. Hawkins, 8 Ves. jun. 209. 
and a pecuniary or residuary legatee may have such 
a pledge set aside, though it be only for money ad- 
vanced at the time to the executor, if it appears, from 
the circumstances of the case, that the pawnee had 
knowledge of an intended application of the money not 
conformable to or g connected with the character of 
executor. Macleod v. Drummond, 14 Ves. jun. 353. 
17Ves.jun,152. 

(t) Cases cited ante note (r.) 

(«) MCombie v. Davies, 6 East, 538, 

(x) Paterson v. Tash, 2Str. 1178. 

(y) Newsom v:'Thornton, 6 East, 17. 2 Smith's R, 
207.S.C. 
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the goods to the pawnee's name, where 
they are in the king's warehouse, (zj 
any more than where the factor or broker 
makes it by delivery of the goods them- 
selves to the pawnee, (a) 

In conformity to the same general rule, 
where goods are stolen and pawned, the 
owner may maintain trover against the 

(z) M'Combie v. Davies, 6 East, 538. 2 Smith's R. 
657. S. C. 

(a) But a banker in London to whom bills are paid 
by a customer who keeps his accounts with him, may 
pledge them to a third person as a security for money 
to be advanced to the banker, though the banker at 
the time of the pledge was indebted in a considerable 
balance to his customer; provided that circum- 
* stance was unknown to the pawnee. Collins v. Martin, 
2 Esp. R. 520. And where a principal seeks to re- 
cover the value of his goods, which have been pledged 
by his facto r in an action of trover, though no tender 
to the pawnee is necessary ; yet if the factor is in ad- 
' vance to the principal, it seems that the latter must 

tender to the former what is due to him, before he can 
recover in such action from the pawnee. Daubigny v. 
Duval, 5 T. R. C04. where the pawnor has only a limit- 
ed estate or interest J n a thing, he cannot give a 
greater estate or interest to the pawnee by pledging it 
to him. And therefore, where a tenant for life of plate 
pawned it to a pawn-broker, and died ; it was adjudg- 
ed, that though the pawnbroker had no notice of the 
limited nature of the pawnor's interest in the plate, 
he could have no lien upoii it against the remainder* 
man. Hoare v. Parker, 2 T. R. 376. and see exparte 
Nesbitt, 2 Scho. and Lef. R. 279. ac*. 
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pawnbroker, though the latter was ig- 
norant of their being stolen. (&)> Or if 
goods are placed by the owner in the 
hands of another for the purpose of safe 
custody, and pawned by the latter to a 
third person, the pawnee cannot retain 
them against the owner, (c) Or if the 
finder of goods pledge them the owner 
may retake them, (d) 

But though no lien can be acquired 
upon goods pawned without the authority 
of him who has the general property in 
them, even though the pawnee is not 

{b) Though goods stolen and sold in market overt 
cannot be recovered from the purchaser, except under 
21 H. 8, c.ll. where the owner prosecutes the felon to 
conviction. Horwood v. Smith,2 T.R. 750. There is no 
market overt for pawning. See Hoare v. Hartopp 1 , 
3 Atk. 44. and Packer v. Gillies, Guildhall sitt. after 
Trin. Term 1806, cited 2 Campb. R. 336. n. in which 
case trover being brought against a pawnbroker for 
goods pledged with him which had been stolen from 
the house of the plaintiff, and pawned by a woman who 
was tried for the felony, but acquitted on the absence 
of a material witness ; Ld. Ellenborough held, that 
the action well lay against the pawnee, and the plain- 
tiff had a verdict. N. B. It is provided by stat. 1 Jac.l. 
c. 21. that the sale of any goods wrongfully taken, to 
any pawnbroker in London, or within two miles thereof, 
shall not alter the property. 

(c) Hoare v. Hartopp, 3 Atk. 44. 

(d) Bro. Pledges, 28. Vin. Ab. tit. Pawn. (E.) 
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aware of the pawnor's want of authority 
to dispose of them in that manner, yet 
where goods are obtained under false pre- 
tences, and pawned without notice of the 
fraud to the pawnbroker, and on the convic- 
tion of the offender the original owner 
get possession of his goods again; the 
pawnbroker may maintain trover against 
him to recover them back.(c) 
When lien of 5. The pawnee has such an interest in 

to^ferablc. the P awn that he way assign it over {/) 
to a third person, and the assignee will be 
subject to an action of detinue, if he de- 
tains it after payment or tender of the 
money by the owner.(g-) And where the 
pawnee of goods pawned them over to 
another for a larger sum than that for 
which the owner pledged them to him, 
and afterwards borrowed more money on 
promissory notes of the second pawnee, 
the court of Chancery would not suffer 
the owner to redeem from the second 
pawnee, without paying him the whole of 
the money which he has advanced upon 
the goods and the promissory notes. (A) 

(e) Parker v. Patrick, 5 T. R. 175. 

if) Moor v. Benhaoi, Owen 124. Demainbray v. 
Metcalf, 2 Vern. 691, 69a S. C. Mason v. Lickbanw, 
1 H. Bla. 360. Yelv. 178. Contr. 

(g) Yelv. 178. Cro. Jac, 244. 

(A) Demainbray v. Metcalf, 2 Vera. 691, The re- 
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6. Upon tender of the money advanced Wh« 

divested. 

upon the pawn, by the pawnor or his exe- 
cutor, the lien of the pawnee is immedi* 
ately divested ; and the property, notwith* 
standing his refusal to part with it, is 
instantly reduced to the pawnor or his 
executor; and they may bring trover for 
it.(s') But the pawnee will not lose the 

porter adds a quaere to the decision, and it seems to 
be^j&t variance w\th those of Hoare v. Parker, 2 T. R. 

■if 

376. and Marsden v. Panshull, 1 Vera. 407. and others ; 

the principle of which is, that the pawnor cannot create 

a greater interest in the thing*pawned than he himself 

possesses. It seems likewise to be at variance with the 

rule laid down in RatclifF v. Davis, Yelv. 178. that 

where the pawnee has delivered over the pledge to a 

third person, even on consideration, a tender need not 

be made J>y the owner to the latter. According however 

to the report of Demainbray v. Metealf, in Prec. iu 

Chanc. 419. the day limited for redemption by the 

owner of the jewels, from the first pawnee, was elapsed, 

and the jewels had become at law the absolute property 

of the latter : when the former applied to equity to be 

allowed to redeem, which it appears may be done, as 

well in the case of a personal pledge as of a mortgage* 

And if this statement be correct, the owner having lost 

his legal, and having only an equitable right to redeem, 

the conditions annexed to this redemption in equity 

(by which an injury to a third party is prevented) will 

not appear unreasonable. 

(i) Vin. Ab. tit. Pawn (E.) 2 Salk. 522. lBulstr. 
29. 1 Rol. R. 129. In the case of Ratcliffe v. Davies, 
Yelv. 178. Cro, Jac. 244. it was held by the majority 
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benefit of his lien by an execution upon 
the goods of the pawnor for a debt reco- 
vered from him, subsequent to the act of 
pawning. So if a man deliver goods in 
pledge for a loan of forty pounds, and a 
sum to that amount is afterwards reco- 
vered from him in an action of debt by 
another person : those goods shall not be 
put in execution until the forty pounds 
are paid. (A:) 

Nor shall the pawnee be deprived of his 
lien on the goods pawned, by the pawnor's 
being afterward! attainted of felony ; and 
the king shall not in that case have the 
goods without first paying the sum for 
which they were pledged. (/) But the 
king may, if he chuse, redeem them by 
paying the money. (»t) 



Lien of Taylor. 

A taylor has by the common law, a par- 
ticular lien upon a coat or other garment 

of the court that the pawnor might redeem from the 
executrix of the pawnee, but that the executor of the 
pawnor could not redeem. 

(*) Vin. Ab. Tit. Pawn. (A.) 3. 

(/) Bro. Pledges, pi. 31. Vin. Ab. Tit. Pawn. (A.) 
1 Bulstr. 29. 
(m) Yelv. 17a 
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for the price of making it, and is not liable 
to an action of trover for refusing to deli- 
ver it up to the person from whom he 
received the materials, unless the price 
has been either paid or tendered. (a) But 
he has no power to sell the garment upon 
default of payment. (6) 



Lien of Vendor. 

A vendor of property has by the com- 
mon law, a lien upon it as long as it con- 
tinues in his possession, and the vendee 
neglects to pay or tender the price agreed 
upon for it. For though the general pro- 
perty in the thing sold is vested iji the 
vendee by the sale, a lien or special pro- 
perty, which will be a good defence in 
an action of trover, remains in the ven- 
dor, (c) Unless indeed it appears from 

(a) Y. B. 5 Ed. 4. fol. 2. Yelv. 67. Cooper v. An- 
drews, Hob. 42. Chapman v. Allen, Cro. Car. 271. 
Hussey v. Christie, 9 East. 433. 6 Bac. Ab. 694. 

(b) Yelv. 67. 

(c) Y. B. 5Ed. 4. fol. 2. S.P. 22E . 4. fol. 49. 
Hob. 41. Mason v. Lickbarrow, 1 H. Bla. 363. 2 Bla. 
Com. 448. A part payment, it seems, would not 
divest the^ien, see Hodgson v. Loy. 7 T. R. 440. Feize 
v. Wray, 3 East. 93. In Noy's Maxims, 88. recog- 
nized byLd, Ellenborough, Ch. J. in Hinde v. White- 
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the rJemditions of the feate, that th6 Vendor 
relied solely upon the personal cifedit of 
the vendee, in which Cade he catifiot have 
recourse to the right of retainer, te where 
the day of payment id by agreement post- 
poned to a future day. The vendee may 
obtain possession of the thing sold imme- 
diately by an action of trover or detinue, 

house, 7 East. 571. It is said, if I sell my horse for 
money, I may keep him tfatit I am paid ; but I cannot 
have an action of debt until he be delivered ; yet the 
property of the horse is by the bargain m the bargainor 
or buyer. But if he do presently tender me nnfv 
money, and I do refuse it, he may tak4 the horse, or 
have an action of detainment. And \fthe horse die *» 
my itable, between the bargain and delivery* I may 
have an.actionofdeto for my money, because by fAe 
ptopopty tke Mm4ph/i»a* hi the buper. ft seems, frofe 
the catee of Hanson v. Meyer, Eatfi, 614. dttt * Me 
any thing remain* to be done 6n the part of the vender, 
to the thing purchased, before it can be delivered to 
the vendee, the property does not pass to the latter ; 
and fhat not only a mere lien, or special property, but 
the general property remains ia the vendor ; but where 
no further act remains to be done upon the goods on 
the part of the vendor, it seems fhat the property vedfe 
, in the vendee from the time of the sale, subject 16 the 
vendor's lien for the' price, while they remain m his 
possession, and the tender may from tfoe&llfce'toiHncMr 
the contract as complete, and bring an actioii of indfc- 
bitatu* assumpsit for goods bargained an<f sold. See 
Sumnore v. Taylor, Peafce a N. R 41, arid cases cited 
%be*e id notu* 
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• * n 

and without payment of the price, and the 

•m 

vendor's only remedy will be by action for 
the money when it becomes due.(rf) 

A vendor is divested of his lien, by 
a delivery of the whole of the goods 
sold to the vendee, or any one who can 
be considered as his agent for the pur- 
pose of receiving them.(tf) And if, that 

r 

delivery be only symbolical or construcr 
tive, as by actual delivery of the key of 
the vendor's warehouse, in which the 
goods are deposited at the time of the 
sale,(/) or by actual delivery of a part only 
of goods sold under an entire contract,^) 

(d) Y. B. 5 Ed. 4. fol. 2. 17 Ed. 4. fol. l/Anon. Dyer 
29 (b.) Com. Dig. Tit. Agreement. B. 3. and see Ham- 
mond v. Anderson, 1 N. R. 69. 

(?) Godfrey v. Furzo, 3 P. Wms. 1S5. and cases 
cited therein note (1). 

{/) Diet.. Ld. Kenypn, Ellis v. Hunt, 3 T. R. 464. 
Copland v. Stein, 8 T. R. 199. 

[g) Slubey v. Hey ward, 2H. Bla. 504, Hammonds v. 
Anderson, 1 N. R. 69. Exparte Gwynne, 12 Ves. jun. 
379. la Hammonds v. Anderson, Sir J. Mansfield, 
C. J, andRoeke, J. seem to rely on the circumstance 
of the contract's being entire, and of part having been 
actually taken away by the vendee, and decide the case 
upon the same ground as that of Slubey v. Heyward. 
But Heath, J. says " though the goods remained in 
the warehouse of the defendant after the sale, they 
were no longer in the possession of the vendor for any 
other purpose whatsoever." And Chambre, Jv ob- 

L 



\ 



146 THE LAW OF LIEN. 

it seems that it would be a sufficient deli- 
very to divest the vendor of his lien upon 
the whole of the goods. 

But if the symbolical or constructive 
^delivery be conditional, and the condition 
•be not performed, the vendor may retain 
the whole, or whatever part of the goods 
-remains in his possession for the price of 
the whole, (h) 



Lien of Wliarjinger. 

. A wharfinger not only has a lien on 
goods deposited at his wharf for the money 
due for the wharfage of those particular 
goods, but is also entitled by the general 
t usage of his trade to retain them for a 
general balance due from- the own^r. This 
was decided in the case of Naylor v. Man- 
gles, 1 Esp. R. 109, where Lord Kenyoii, 
C. J. said, that a lien from usage was a 
matter of evidence, and the usage in the 
present case had been proved so often, that 

serves that u this is a much stronger case than that of 
Slubey v. Hey ward, which proceeded upon the prin- 
ciple that a delivery of part, where the contract wad 
entire, was a delivery of the whole ; but here there was 
an actual delivery of the whole." 

(A) Exparte Gwynne, 12 Ves. jun. 379. 
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he should consider it as a settled point 
that wharfingers had the lien contended 
for. And on the authority of this case, 
the same point was afterwards confirmed 
and declared to be settled law by Lord 
Eldon, C. J. in the case of Spears v. Hart- 
ley, 3Esp. R. 81. (a) 

But wharfingers are not entitled by the 
common !aw, L i. .here „„ y u„ge La- 
blished, which entitles them to a lien upon 
goods which are not actually landed upon 
their wharfs, though the vessels in which 
the goods are, be fastened to the wharfs, 
and unloaded in that situation, (b) 

(a) And tee Savil v. Barchard, 4 Esp. R. 93. 
Richardson r. Goss, 3 Bos. & Pul. 124. 

{b) Sycds t. Hay, 4 T. R. 200; and see Stephen ▼. 
Coster, 1 Bis, R. 413, 423. 



l9 
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STOPPAGE IN TRANSITU. 



CHAP, L 



1 . Nature and Origin of the Right. 

3. By what Description of Persons, and under 
what Nature of Contract it may he exer- 
cised. 

. Nature and Origin of the Right. 

THE right, which in the language of the 
law is designated that of stoppage in tran- 
situ, is the right which a person who con- 
signs goods on credit to another, has of 
resuming the possession of those goods, 
before they arrive in the hands of the 
person to whom they are consigned, upon 
the latter' s becoming bankrupt, or insol- 
vent ; and of retaining that possession 
-until the full price of the goods is paid. 
'This right is obviously very analogous to 
the common law right of *lien : they are 
both established upon principles of equity, 
and the former is in fact only an extension 
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of the latter, the right of lien enabling the 
vendor to detain goods sold on credit, 
before he has relinquished the possession 
of them, and the right of stoppage in 
transitu enabling him to resume them be- 
fore the vendee has acquired possession of 
them, and to retain them until the full 
price is paid or tendered ; but if that be 
paid or tendered, he cannot resume, or if 
he has resumed, any longer retain posses- 
sion, though the vendee is in insolvent 
circumstances; for he cannot stop the 
goods for money due on other accounts, fa) 
and the right of stoppage in transitu does 
not proceed upon the ground of rescinding 
the contract any more than the right of 
lien ; ( b) and hence it appears that the 
assignees of the bankrupt consignee may 
recover the goods upon tendering the full 
price, (c) Upon the same principle too 

(a) So in Snee v. Prescot, 1 Atk. 245, the Chancellor 
decreed that the factors were only entitled to the pur- 
chase money, and charges incident to the goods. 

(b) And hence the circumstance of the vendee's 
having paid in part for the goods does not defeat the 
vendor's right to stop them in transitu, but only dimi- 
nishes his lien pro tanto on the goods detained. Hodg- 
son v. Loy, 7T.F, 440 ; and see opinion of Buller, J, 
in Lickbarrow v. Mason, 6 East, 25, in notis. 

(c) Accordingly, in Snee v. Preacot, 1 Atk. 246/ the 
goods were ordered to be delivered up to the assignees, 
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it has been determined, that although the 
goods be actually stopt in transitu by the 
vendor, he may, after the credit for them 
has expired, recover the price in a count 
for goods bargained and sold, if he was 
ready to deliver them upon its being 
paid, (d) 

The right of stoppage in transitu though 
thus similar in its nature to, is, however, 
of much later origin than that of lien, for 
the vendor's lien on goods sold for the 
price is, as we have before seen, an ancient 
common law right ; but the doctrine of 
stoppage in transitu was first introduced 
in courts of equity; and the earliest in- 
stance to be found of its recognition by 
those courts is in the case of Wiseman v. 
Vandeput, 2 Vera. 203, decided in the year 

upon payment of the money laid out upon, and the 
charges incident to them. And in Walker v. Wood- 
bridge, Co. B. L. 394, where the assignees of the con- 
signee got forcible possession of the goods after they 
had been fairly stopt by the consignor, and he peti- 
tioned to have them delivered up to him : the purchase 
money was ordered to be paid him by the assignees, 
or the goods to be sold for that purpose ; and see 
judgment of Lord Kenyon, C. J. in Ellis v. Hunt, 
3 T. R. 464, where he observes that bankruptcy is no 
countermand ; and see Bohtlingk v. Schneider, 3 Esn* ' 

R.50. 

(4) Kymer v. Suwercrop, 1 Campb. R. 109* 



_I 
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1690. The benefit which was expected 
to result to trade from the allowance of the 
right, (e) and the apparent injustice of 
allowing the goods of the consignor, in the 
event of the consignee's bankruptcy, to 
be applied in payment of the other cre- 
ditors of the latter, induced the courts of 
law to follow the example of the. courts 
of equity, and to^ adopt, and by a variety 
of decisions establish the right of stoppage 
in transitu as a legal right, (/) and upon 
the same principles of justice, it has since 
been looked upon both by courts of law 
and equity as a right to be favoured and 
encouraged, (g) The judges, indeed, of 
our courts, have frequently expressed their 
regret that the laws of England were not 
equally favourable to the vendor of goods 
in this respect with those of some other 
countries, and lamented that goods which 
tad been actually delivered after the con- 
signee's bankruptcy, and were distinguish* 

(e) Bohtlingk v, Inglis, 3 East, 395. 

if) Pct Buller, J., Ellis y. Hunt, 3 T. R. 469- 
Hodgson v. Loy, 7 T. R. 440. Per Bailer, J. Lick- 
barrow v. Mason, 6 East, 25, in notis. Dixon v. Bald- 
win, 5 East, 175. Per Heath, J. Oppenhetm v. Russel, 
3 Bos. & Pul. 42. In all these cases the right of ptop- 
• ping in transitu is considered as a legal right. 
♦ (g) Northeyv.Field,2Esp.R>613. Scott v. Pettit, 

3 Bos. & Pul. 460, Hammond v. Anderson, 1 -N. R. 69, 



a 
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able from the general mass of his effects, 
Should ever have been considered a part 
of them, and that there should ever have 
been any necessity for the numerous and* 
nice distinctions which have been made, 
as to the continuance and determination qf 
the transitu s. (h) 

2. By what description of persons > and 
under what nature of contract the right may 
be exercised. 

Wherever the consignment is made i«t. How ** 
under a contract for sale on credit, and the the^artUi 
person who makes it stands in the relation * ftJf^JtL 
of vendor to the consignee of the goods, of ▼«** 
he is capable of exercising the right of 
stoppage in transitu upon them, in the 
event of the bankruptcy or insolvency of 
the consignee ; nor is the capacity of exer- 
cising this right confined to cases in which 
the contract is expressly for sale, or where 
the consignor stands in every point of view 
in the character of vendor ; for it extends 
to every r case in which the contract is in 
effect a sale, and the consignor substan- 
tially the vendor of the goods ; (t) and 

(k) Snee ▼. Prescott, 1 Atk. 245. Inglis r. Usher- 
wood, 1 East. 515. Neate v. Bail, 2 East, 117. Scott 
v. Pettit, 3 Bos. & Pul. 471. 

(*) S&ee ▼♦ Prescott, 1 Atk. 245. Walker v. Wood- 
bridge, Cooke B. L. 394. ' D'Aquita v. Lambert, 
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therefore where a factor or agent, by the 
order of his principal, purchases goods for 
him, and consigns them to him on credit, 
with an additional charge on account of 
commission, making himself liable to the 
original vendor in the first instance, and 
♦ no privity existing between such vendor 
and the principal,' the factor or agent will 
be so far considered as the vendor of the 
goods to the principal, as to be entitled to 
stop them in transitu, upon the insolvency i 
or bankruptcy of the latter, though he 
may not, perhaps, be considered as stand- 
ing in that relation for all purposes. This 
was decided in the case of Feize v. Wray, 
3 East," 93; the facts of which were these : 
Browne, a trader in London, gave an order 
to Fritzing, his correspondent at Ham- 
burgh, to purchase and ship for him a 
quantity of goods. Fritzing accordingly 
purchased the goods of other merchants, 
(who were strangers to Browne, and had 
no correspondence or account with him,) 
and shipped them on board a general ship, 

Ambl. 399. Inglis v. Usherwood, 1 East. 515. Feize 
v. Wray, 3 East, 93. Bohtlingk v. Inglis, 3 East, 381. 
In all these cases the consignors were not the original 
vendors, but purchasers for the consignee ; but they 
were considered, in the language of Lord Henley, as 
substantially vendors to the consignee. 



j 
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on the account and risk of Browne ; the 
bill of lading was filled up to the order of 
Browne, and Fritzing drew bills of ex- 
change upon him for the price of the goods 
and of his own commission for purchasing 
them, which were accepted, but not paid 
by Browne, he becoming bankrupt before 
the arrival of the goods : upon hearing 
which Fritzing authorized his agent in 
England to obtain possession of the goods 
on their arrival, which he accordingly did. 
An action of trover being afterwards 
brought by the assignees of Browne against 
the agent of Fritzing, to recover the value 
of the goods, it was contended on the part 
of the plaintiff, that the right of stoppage 
in transitu did not attach in this case, 
because Browne must be considered as the 
principal for whom the goods were origi- 
nally purchased, and Fritzing no more 
than his factor or agent, purchasing them 
on his account ; and that the right extended 
only to the case of vendor and vendee: 
but Lawrence, J. said, " if that were so, 
it would nearly put an end to the applica- 
tion of that law in this country ; for I be- » 
lieve it happens for the most part that 
orders come to the merchants here from 
their correspondents abroad, to purchase 
and ship merchandize to them : the mer~ 
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chants here, upon the authority of those 
* orders, obtain the goods from those whom 
they deal with ; and they charge a com- 
mission to their correspondents abroad, 
upon the price of the commodity thus 
obtained. It never was doubted but that 
the merchant here, if he heard of the 
failure of his correspondent abroad, might 
stop the goods in transitu. But at any 
rate, this is a case between vendor and vendee; 
for there was no privity between the original 
owner of the goods and the bankrupt : but 
the property may be considered as having 
been first purchased by Fritzing, and 
again sold to Browne at the first price, 
with the addition of his commission upon 
it. He then became the vendor as to 
Browne, and consequently had a right to 
stop the goods in transitu/' The rest of 
the court agreed with Lawrence, J. that 
the assignees were not entitled to recover. 
No attempt appears to have been made 
to set up a distinction with respect to the 
right of stoppage in transitu, in any of 
the cases where the purchase was made 
through the intervention of an agent, (ex- 
cepting the preceding case of Feize 
v. Wray,j "between a case in which the 
original vendor was named by the princi- 
pal, and a case where the purchase is 
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made of an entire stranger to him, and 
from the language of Grose and Law* 
rence, Js. in Feize v. Wray, it seems, 
that if it had been necessary in that 
case to decide the validity of that dis- 
tinction, it would have been determined 
to be without any foundation in law. 

A principal who consigns goods to his 
factor on credit is entitled to stop them 
before they come into the possession of the 
latter, upon his becoming bankrupt or 
insolvent, whether he be considered in 
the light of a vendor, or not ; for if he be 
considered in that light, he is entitled to 
exercise; the right* in common with all 
vendors ; (e) and if he be not considered in 
that light, the property is not divested 
out of him by the consignment, and even 
if they were delivered could only be re- 
tained by the assignees of the factor upon 
the ground of lien, or of their being of 
such a nature as not to be distinguishable 
from the general mass of the bankrupt's 
property. (/) 

(<?) Wright v. Campbell, 4 Burr. 2047. Kinlock v. 
Craig, 3 T. R. 119. 

(/) Godfrey v. Furzo, 3 Peere Wms. 185. Exparte 
Dumas, 1 Atk.232L 2 Ves. 582. S. C. A principal may 
recover his goods in an action of trover, if they remain • 

unsold in the hands of Ju* factor at the time of the 
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It seems that a person who consigns 
money to another in advance on any- 
particular account, describing it to be sent 
for such purpose, is entitled to exercise 
the right of stoppage in transitu upon it in 

theeventoftheconsignee'sbankruptcyorin- 
solvency ; (though the former were indebted 
to the latter upon the general balance of ac- 
counts, ) as well as the consignor of goods 
of any other description ; for the consignor 
of money may be considered in effect as 
the vendor of it to the consignee, from 
whom he is to receive an equivalent in re- 
turn for it; (g*) but if the money sent were a 
general remittance, and not described* to 
be made on any particular account, it has 
been decided that it cannot be stopped, (h) 
A person who consigns goods to another 
to be sold on the joint account of him* 
self and the consignee, is likewise so far 
considered in the light of a Venclox h 
the consignee, that he may exercise the 

latter's bankruptcy, L'Apostre v. Le Plaistrier, 1 Peerc 
Wms. 318. or if they are sold at that time, bat not 
paid for to the factor, and his assignees afterwards re- 
ceive the money, the principal may recover it from 
them in an action for money had and received. Scott 
r. Surman, Willes, 400, 

(gr) Diet. Ld. Kenyon, Smith v. Bowles, 1 Esp. R. 
578. 

t (A) Smith v. Bowles, 1 Esp .R. 678. 
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right of stoppage in transitu in the event 
of the latter's bankruptcy or insolven- 
cy. (% ) 

But the benefit of that right does not 
extend to cases in which the parties can- 
not be considered as standing in the rela- 
tion of vendor and vendee to each other, 
either actually or substantially ; and there- 
fore where there is a contract for the sale of 
goods immediately between the principal 
and the vendor, and the factor, or agent is 
merely a surety for the price, he cannot 
stop the goods in transitu upon the bank- 
ruptcy or insolvency of his principal. 
This was decided in the case of Siffken 
and another assignees of Browne, a bank- 
rupt, v. Wray, 6 East, 871. the facts of 
which were these: Browne, a merchant in • 
London, ordered goods to be shipped to 
him by Dubois and Co, his correspond- 
ents at Dantzic, directing them to draw 
for the amount on Fritzing at Hamburgh, 
(who had agreed to accept bills on re- 
ceiving a commission on the amount,) and 
to transmit the bills of lading and invoices 
to Fritzing, who was to forward them to 
Browne, in London, The goods were 
Accordingly shipped, and Fritzing accepted 
*he bills, and on the receipt of the bills 

{*) Newsom v. Thornton, 6 East, 17. 
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of lading, (which were made out to the 
order of the shippers and not indorsed,) 
from Dubois and Co. transmitted them to 
Browne, who received them together with 
the invoices and letter of advice five days 
after hg had committed an act of bank- 
ruptcy, Fritzing's acceptances were after- 
wards dishonoured, and Dubois and Co. 
were consequently obliged to retire and 
take up the bills of exchange. Wray, the 
agent of Fritzing in London, procured the 
bills of lading from Browne, upon an un- 
dertaking that he would dispose of the 
goods on their arrival to the best ad van* 
tage, and apply the proceeds to the dis- 
charge of the bills drawn against them, 
and having afterwards obtained . posses- 
sion of the goods on their arrival, sold 
them, and paid the proceeds into the 
court of Chancery, tQ abide the event of 
spi action directed by that court to be 
brought by the assignees of Browne against 
Wray. Dubois and Co. having been ap- 
prized of what was done by Wray, wrote 
a letter signifying their approbation of 
his conduct, and claiming the proceeds of 
the goods. The action directed by the 
court of Chancery having been brought, 
the court of K. B. were of opinion that 
the assignees of Browne were entitled to 
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the proceeds, because Fritzing did not 
stand in the relation of vendor of the good* 
to Browne the bankrupt, but was merely 
a surety for the price, and consequently 
was not entitled to stop them in tran- 
situ ; and though Dubois and Co. were 
the real vendors of the goods, yet Wray 
could not be considered as their agent, in 
this transaction, not having received any 
authority from them until after he had 
taken possession of the goods ; and that 
even supposing him to have been their 
agent before, yet there was no adverse 
taking possession of the goods, they hav- 
ing been taken under an amicable agree* 
ment with Browne after his bankruptcy. 

In conformity to the general rule that 
none but those who stand in the charac- 
ter of vendors can exercise the right of 
stoppage in transitu, a person who has 
merely a lien upon goods, for work done 
upon them, or trouble or expence incur* 
red about them in the course of his trade, 
cannot stop them in their transit to the 
owner, for the satisfaction of his lien. (A?) 

Though the consignment of the goods How ftr nc 

w. j. i_ i • i n cetsary that 

must be on credit, at least for some part the consign- 
of the price, to entitle the consignor to £f JJ n ^©alt. 

(*) Sweet v. Pym, 1 Eait,4. and tec Butler Y.Wool* 
cot, 2 N. R. 64. 

M 
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stop them in transitu ; yet while any 
part of it, however small, remains due, 
he is at liberty to exercise the right, and 
therefore the circumstance of the vendee 
having paid in part for the goods, (/) or 
of the vendor's being indebted to him in 
part of the value, (m) will only have the 
effect of diminishing the vendor's lien pro 
tan to on the goods, when he has regain- 
ed the possession of them, and not of 

. (/) Hodgson v. Loy, 7 T, R. 440. Feize v. Wray, 
3 East, 93. 

(m) From the cases of Wiseman v. Vandeput, 
2 Vera. 203. Hodgson v. Loy, 7 T, R. 440. and Feize 
v. Wray, 3 East, 93. it is clear that the vendor's being 
indebted to the vendee in part of the price of the 
4 goods consigned will not defeat the right of the former 
to stop in transitu ; but it is not equally clear whether 
the vendor cai* exercise that right, where he is indebt- 
ed to the vendee upon the general balance of account 
of the amount of the price of the goods. In Wiseman v. 
: Veudeput, the debt due from the vendor to the vendee 
•was ordered to be first paid ; and in Hodgson v. Loy, 
the debt due to the vendee was allowed to be set-off. 
A distinction, however, was made' by Ld. Kenyon, in 
Smith v. Bowles, 1 Esp.R, 578, between a consignment 
on a particular account, and a consignment on a gene- 
ral account, the former he thought might be counter- 
manded by the consignor, though he should be in- 
debted to the consignee on the general balance of ac- 
count to the full l value of the consignment, but the 
Jajter he decided could not; and see JLinlock v. Cpaig, 
? T. R, lift 
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defeating his right of resuming that pos- 
session, before actual delivery to the 
vendee ; and though where the whole 
price has been actually paid by the ven- 
dee, the vendor cannot exercise the right 
of stoppage in transitu upon the bank- 
ruptcy or insolvency of the latter ; yet 
the circumstance of the vendee having 
merely made himself liable to pay the full 
price, by the acceptance of bills to the 
amount, and the indorsement of them over 
to third persons, will not divest the ven- v 
dor of the benefit of that right: (n) and 
if such bills should be proved under the 
commission of bankruptcy issued against 



(w) D'Aquila v. Lambert, Ambl. 399. Lickbarrow 
v. Mason, 2 T.R. 63. In Kinlock v. Craig, 3 T. R. 119. 
the consignee who was a factor had accepted bills to 
the amount of the purchase moneys and both were 
bankrupts : Ashurst, J. in delivering the opinion of 
the court, said, " It is contended that the consignor 
has no right to stop the goods in transitu, where the 
value of them has been paid. I admit the position to 
be true as between consignor and consignee: but the 
facts of the case do not admit of the application of it ; 
for they have not been paid for, and there is a great dif- 
ference between payment and a liability to pay. In 
every instance where the goods are sent in the way of 
sale, the party to whom they are sent is liable to pay : 
but till he has paid,in case of his failure,the owner may 
•top them in transitu. And see Feize v.Wiay, 3 East,93, 

M2 
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the vendee, it will only be considered as 
a payment as far as the dividend will 

go. (o) 
if the consign- If the bill of lading be indorsed, and 

i^demnffy°or transmitted by the consignor, under an 
conditional agreement, and in trust to indemnify 
against acceptances, he cannot stop the 
goods in transitu, while the trust and 
object of the consignment remain unsa- 
tisfied, nor will the master of the vessel 
V in which they are conveyed be justified 
under such circumstances in redelivering 
them to him ; (/>) and if the delivery is 
to be made only conditionally, and the con- 
signee offers, and is in a situation to per- 
form the condition, the consignor cannot 
stop the goods in their transit to the 
consignee. And where goods are con- 
signed in a ship chartered on the account 
and at the risk of the consignee, and the 
bill of lading expresses that the de- 
livery is to order or assigns, he or they 
paying freight for the said goods according 
to the charter party ; the goods cannot be 
stopped by the consignor upon the con- 
signee's refusing to pay the freight, (that 
being merely a question between the cap- 
tain and the consignee,) if the consignee 
offers to accept bills according to his un- 

(o) Feize v. Wray, 3 East, 93. 
<g (l ) Haille v. Smith, 1 Bos: & Pul. 563. 
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dertaking, and is not in failing circum- 
stances. 

But if the bill of lading be conditional, 
and the condition unperformed, the con* 
signor may under such circumstances 
exercise the right of stopping the goods 
during their transit to the consignee, (q) 

(f ) W alley v. Montgomery, 3 East, 585« 
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CHAP. II. 

How the Stoppage of the Goods is to be J 

effected. ' 

* 

The courts both of law and equity, are 
so strongly inclined to favour and assist 
the consignor, in regaining the possession 
of his goods, where he is not paid for them, 
and the consignee is from bankruptcy or 
insolvency unable to pay for them, and 
the goods are still in their transit to the 
latter, that they will allow the consignor 
to retake the goods, or to prevent their 
coming into the hands of the bankrupt, 
or his assignees, by any means which do 
not amount to felony, or absolute violence. 
(a) Nor is it necessary in every case, to 

(a) This doctrine was laid down in Wiseman vj Van- 
deput, 2 Vern. 203. the first case extant upon the 
right of stoppage in transitu ; and again in Snee v. 
Prescot, 1 Atk. 245. and recognized by Ld. Kenyon in 
the subsequent cases of Solomons v. Nissen, 2 T. R. 
674. Barnes v. Freeland,6 T, R. 80. Smith v. Staples, 
1 Esp. 578. and by Grose, J. in Feize v. Wray, 3 East. 
93. and see Birkett v. Jenkins cited Cowp. 296. A 
countermand, however, and substitution of a new con- 
signee is most easily effected, where the bill of lading 
is originally made for delivery to the order of fc the con- 
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constitute a stoppage of the goods sufficient 
in law to prevent them from being distri- 
butable under the commission issued 
against the consignee, that actual posses- 
sion should be taken of the goods by the 
consignor, by corporal touch. Thus in 
the case of Walker v. Woodbridge, Co. B. 
L. 494. where the goods were sent by sea, 
an entry of them, on the part of the con- 
signor, at the Custom House, upon the 
ship's arrival at the place where they were 
to be landed, in order to pay the customs 
for them, was considered a sufficient asser- 
tion of his right to constitute a valid stop- 
page. In the case of Northey and Lewis, 
assignees of Leyland and Cragg, v. Field, 
SEsp. R. 613. A claim on the part of the 
consignors was held sufficient. In that 
case a quantity of wine was consigned to 
Leyland and Cragg, and after the arrival 
of the vessel on board of which it had been 
shipped, but pending the twenty days 

signor; because in that case, the consignor may, if he 
has reason to suspect the failure of the consignee, Or 
is afterwards apprised of it, send another part of the bill 
• of lading to a correspondent at the port of destination, 
indorsed in blank, or for delivery to him, Abbot 357. 
But the countermand may also be made on the failure 
of the consignee, if he is originally named in the body of 
the bill of lading. See assignees of Burghall v. Howard, 
1 Hen. Bla. 365, note (a). 
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allowed by 26 Geo. 3: c. 5. s. 4. for the 
payment of the duty, the consignees be- 
came bankrupts. After the expiration of 
the twenty days without payment of the 
duty, the wine was removed into the 
king's warehouse pursuant to the same 
statute, by which it is allowed taremain 
there three months ; during which time 
the owner may have the wine on paying 
the duty, warehouse room, &c. but if not 
paid within the three months, the wine is 
then to be sold. The day before the ex- 
piration of the three months, the agent of 
the consignors applied for, and endeavoured 
to obtain possession of the wine, but in 
vain. The wine was sold by public sale at 
the expiration of^hte three months, and the 
produce which remained after the deduc- 
tion of the duties, &c. paid into the hands 
of a broker, against whom the assignees of 
the consignees brought an action t© reco- 
ver it ; and Ld. Kenyon, before whom the 
cause was tried, was of opinion, that they 
were not entitled to recover, observing 
that the courts of late years leaned much 
in favour of the power of the consignor 
to stop his goods in transitu, and that it 
was a leaning in furtherance of justice. 
And though Lord Hardwicke had been 
pf opinion, that in order to stop goods in 
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transitu, there must be an actual posses- 
sion of them obtained by the consignor, 
before they come into the hands of the 
consignee, that rule had been since re- ' 
laxed; and it was now held, that an actual 
possession was not necessary ; that a claim 
was sufficient; and to that rule he sub* 
scribed. In the present case, the bank^ 
rupt had no title to the actual possession 
until the duties were paid; until then, 
they were quasi in custodift legis: before 
the sale the agent for the consignors 
claimed and endeavoured to get posses- 
sioh; and that was a sufficient stoppage 
in transitu in his opinion, to secure the - 
rights of the consignor. The doctrine laid 
down by Lord Kenyon in this case, was 
afterwards recognized, and adopted by 
Lord Ellenborough, in that of Nix v. 
Olive, sit. at Guildhall, Trin. 1805, 

Abbot 377. 

Where the goods continue in the hands 
of the carrier, or middleman, a demand by 
the consignor has been repeatedly held to 
be equivalent in law to an actual stoppage 
of the goods.(i) In the case of Mills v. 

(*) Snee ▼. Prescot, 1 Atk. 245. D'Aquila v. Lam- 
bert, Ambl. 899. Hoist v. Pownal, 1 Esp. R. 240. 
Bohtlingk v. Ingjis, 3 East. 394. Though a claim or 
demand is a sufficient assertion of his right in the con- 

4 
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Ball, 2 Bos. & PuL 457- (c) where the 
goods remained in the hands of a wharf* 
inger, and the consignor, upon information 
from the consignee that he was insolvent, 
demanded the goods of the wharfinger as 
his property, and gave him notice not to 
deliver them out of his custody : it was 
determined by the court of C, P. to be as 

signor, to constitute a valid stoppage of the goods, 
possession seems necessary on the part of the consignee, 
to divest the consignor of his right of stoppage in 
transitu ; for in the case of Northey v. Field, 2 Esp. 
R. 613, just cited in the text, a prior claim was made 
on the part of the consignees, which was held ineffectual, 
though the subsequent claim of the consignor was 
determined to be sufficient. And in the case of Snee 
y. Prescott, the first demand on the captain was made 
by Julian and Le Blanc, the assignees of the consignee, 
and not by Prescot, the agent of the consignor ; and 
that demand was not noticed, as being of any effect in 
divesting the vendor's right of stopping in transitu ; 
but the second, made by Prescot, was considered as an 
, effectual exercise of that right; and see judgment of 

Lord Ellenborough, C. J., Dixon v. Baldwin, 5 East, 
175. Stoveld v. Hughes, 14 East, 308 ; and see post, 
Chap* III. note (q). 

(c) This, it should be observed, is rather a case in 
which the contract is rescinded by the mutual consent 
of the parties, than a case oE stoppage in transitu, which 
must be adverse, and was decided on the ground that 
the consignee had countermanded his order; see judg- 
ment of Lord Alvanley in Scott v. Pettit, 3 Bos. and 
Pwl.46ft 
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sufficient a stoppage of the goods in effect, 
as if actual possession had been taken of 
them by the consignor, and that the wharf- 
inger having upon such demand and notice, 
undertaken not to deliver the goods, was 
liable to an action of trover for afterwards 
delivering them to the assignees of the 
consignee, contrary to his undertaking, (d) 
A stoppage of goods either by an agent 
expressly authorized for that purpose, (e) 

(d) Before the decision of Oppenheim v. Russel, 3 
Bos. and Pul. 42, it was doubtful whether a vendor 
of goods could maintain an action of trover against the 
carrier, for refusing to deliver them up to him, after 
notice not to deliver them to the insolvent vendee ;. see 
Mills v. Ball, 2 Bos. & Pul. 457. It is clear, however, 
from the case of Oppenheim v. Russel, that a vendor, 
who has a right to stop goods in their transit to the 
vendee, may support an action against a carrier, who 
after having the money due for the carriage of the 
goods tendered him, and notice given to him not to 
deliver them to vendee, refuses, without offering any 
conditions to deliver them to the vendor. But it seems 
that if the carrier should, upon reasonable doubt, 
refuse to deliver up the goods without further autho- 
rity, or .until the circumstances of the case should be 
ascertained, his conduct would not amount to a conver- 
sion, so as to make him . liable to an action of trover 
by the vendor. Diet. Chambre, J. Mills v. Ball, 2 
Bos. & Pul. 457, and see post. Chap. IV. note [r). 

(e) In D'Aquila v. Lambert, Ambl. 399, it does not 
appear whether the agent was expressly authorized or 



t 
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or by a general agent, not particularly au- 
thorized, (if the act of the latter be after- 
wards recognized and confirmed by his 
principal,) (/) will be as valid as if made 
by the consignor himself. But a stoppage 
by a third person, who at the time was not 
an agent of the consignor, and has received 
no authority from him for so doing, will 
not be sufficient, though the act of such 
person be afterwards adopted, and approved 
of by the consignor ; and to render a re- 
sumption by the consignor or his agent, 
effectual in law, it must be effected with 
an intention of stopping the goods in tran- 
situ, and adversely to the consignee ; and 
if it be made under an amicable agreement 
with the latter, to sell the goods, and 
apply the proceeds in discharge of bills 
drawn by the consignor for the price, it 
will be wholly invalid against the assignees 

not, but his claim was considered sufficient. In Hoist 
*, Pownal, 1 Esp, R. 240, and Mills r. Ball, 2 Bos. & 
Pui. 457, the goods were claimed by agents particularly 
authorized. In Lickbarrow v. Mason, 2 T. R. 08, the 
goods were stopped by an agent authorized for the 
purpose, and no objection was made on that ground. 

if) Fetze v. Wray, 3 East, 93, in which case the 
claim wa* made by an agent acting under a general 
power of attorney from the vendor, who afterwards 
eonfinttfid the act of the agent. 
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of the bankrupt consignee* These two 
points were, (as has been already stated) 
the grounds upon which the case of Siffken 
v. Wray, 6 East, 371, was decided, the 
facts of which have been also before 
detailed* 



MZ* 
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CHAP. III. 

» 

When the Stoppage may be effected. 

Having shewn by what persons, under 
what nature of contract, and in what man- 
ner the right of stoppage in transitu may be 
effected, it remains only to explain when it 
may beeffected ; and first it is to beobserved 
that this right can only be exercised where 
the consignee refuses, or is unable, from 
the situation of his circumstances, to fulfil 
the conditions of the contract: for the 
property is vested in the vendee *by the 
contract, subject only to be revested in 
the vendor under the existence of such 
circumstances, (a) Secondly, as the right 
of stoppage in transitu can only be exer- 
cised while the goods are in transitu, ( # ) 
and before they are lawfully aliened by 
the consignee to a bona fide purchaser, (b) 
the rest of this chapter will be occupied 
in shewing under what circumstances the 
transitusmay be considered as continuing, 

(a) Walleyv. Montgomery, 3 East, 585; opinion of 
Buller, J. 6 East, 27, 8, in notis ; aud see ante, Chap* 
I. note (ft) & (c). 

C*) Coxe v. Harden, 4 East, 21 L 

(ft) Post Chap. IV. 
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or determined, and the detail of the cir- 
cumstances under which property in tran- 
situ may be considered as lawfully and 
bona fide aliened, will be reserved to the 
fourth and last chapter. 

When the transitus is to be considered as 
continuing or determined. 
• The transitus of the goods can only be 
determined either by actual delivery of the 
goods, or what is equivalent in law to an 
actual delivery of them, to the vendee or 
his representative, (c) It is therefore to 

(c) See judgments of Ashurst and Buller, Js. Ellis 
v. Hunt, 3 T. R. 464 ; and of Lawrence, J. delivering 
the judgment of the court, Bohtlink v. InglU, 3 East, 
381 ; and of Rooke, J., Oppenheiin v. Russel, 3 Bos. 
& Pul. 42; and see Dixon v. Baldwin, 5 East, 175, 
and next note. It does not appear that the vendor's 
right to stop the goods in transitu can be defeated by 
any other means than by a delivery to the vendee or 
his representative; in the case of Oppenheim v.iRussel. 
It was argued by counsel that if the goods consigned, 
previous to their delivery to the consignees, had been 
seized by the sheriff under a fi. fa. in satisfaction of a 
debt due from them, the consignors, could not, by 
virtue of their right to stop in transitu, have reclaimed 
the goods from the sheriff, unless notice had been 
given to the sheriff at the time he seized them, of their " 
claim. But Ld. Alvanley expressed great doubt whe- 
ther the sheriff could make them absolutely the goods 
of the consignee by stopping them before they came 
to his hands ; and see Richardson v. Goss, 3 Bos, & 
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be inquired first, what mode of delivery to 
the vendee, or assumption of possession by 
him, or his representative, of the goods, is 
sufficient, or insufficient to determine the 
transitus ; and secondly, at what time that 
possession may be taken by the vendee, or 
his representative. 

1st. What mode of delivery to, or assump- 
tion of possession by the vendee, or his repre- 
sentative, is sufficient to determine the tran- 
situs. 

There may be a sufficient delivery in 
law to determine the transitus, and divest 
the vendor of his right of stopping the 
goods, without their coming to the cor- 
poral touch of the vendee, or of his repre- 
sentative, (d) The delivery to the vendee 

Pul. 119. It has been expressly determined that con- 
signor's right to stop in transitu cannot be divested by 
' the seizure of the goods by a creditor of the consignee 

under process of foreign attachment, the vendors being 
the elder and preferable lien. Smith v. Goss, 1 Campb. 
R. 282. Upon the same principle the carrier's lien for 
a general balance due from the consignee cannot be 
brought forward to defeat the consignor's right of 
stoppage in transitu. Butler v. Woqlcot, 2N.H. 64. 

(d) In Hunter v. Beal, 3 T. R. 466, Lord Mansfield 
laid it down that the goods were in transitu until they 
came to the corporal touch of the vendee. But in 
Ellis v. Hunt, 3 T.R. 464. Ld. Kenyon, J. said, that 
" this was merely a figurative expression, and had 
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of the key of the vendor's warehouse in 
which the goods fire deposited, seems to be 
an effectual delivery of them for this 
purpose. (/ ) And if the goods, after being 
sold, remain in the vendor's warehouse, 
and the vendue pay him warehouse rent 
for theiiL such payment will be a sufficient 
a auoft in the vendee, to put an end to the 
vendor's right of stopping them in tran- 
situ, (g ) And where complete possession 

never been literally adhered to." A nd again, in Wright 
v. Lawes, 4 Esp. R. 82. the same learned C. J. observed, 
" I once said that to confer a property on the consignee 
a corporal touch was necessary : I wish the expression 
had never been used, as it says too much." And in 
Dixon v. Baldwin, Ld. Ellenborough observes, " as to 
Hunter v. Beal, in which it is said that the goods must 
come to the corporal touch of the vendee, in or^er to 
oust the right of stopping in transitu, it is a figurative 
expression, and rarely, if ever, strictly true;" and see 
cases aute, note (S). _ 

(/) In Ellis v. Hunt, 3 T. R. 464, Ld. Kenyon said, 
" there may be an actual delivery of the goods without 
the bankrupt's seeing them, as a delivery of the key 
of the vendor's warehouse to the purchaser ; and see 
Copland v. Stein, 8 T. R. M9. 

{g) Hurry v. Mangles, 1 Campb* 452* In the sub- 
sequent case of. Harman v. Anderson, 2 Campb, 243, 
it was decided that the purchasers having lodged an 
order (which he had received, together with the iuveice 
from the vendor of the goods) with the wharfinger in 
whose warehouse they were lying at the time of the 
sale, to deliver them, and the wharfinger's having 

K 
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oft he goods can not be taken, from the nature 
or situation of them, the exercise of such 
acts of ownership as the circumstances of 
the case will permit, seems to be sufficient 
to determine the transitus. Thus in the 
case, of Ellis v. Hunt, 3 T. R. 464, a de- 
mand of the goods, and putting a mark 
upon them by the representative of the 
Vendee, when they, had arrived at the end 
of their journey, was held sufficient to 
put an end to the transitus; The facts of 
the case were as follow : Moore, a trades- 
man in London, ordered a quantity of files 
from Ellis and Co. manufacturers at Shef- 
field, and the files were accordingly packed 
in a cask, and sent by a waggon directed to 
JMoere, in London : while the goods were 
upon their journey, Moore became a bank- 
rupt, and on their arrival in London, and 
while they remained at the inn, the goods 
were attached byMessrs.Fenton andCo.cre- 

transferred them in hi* books into the name of the 
purchaser, was sufficient to divest the vendor's right 
of stopping in transitu, and that the wharfinger wa» 
frfter that bound to hold them as the agent of the pur- 
chaser. And it was* said by Lord Ellenborough, deli- 
vering, the opinion of the court, that the bare lodgment 
•f the delivery note with the wharfinger, without anj 
transfer in )iis books, would have been sufficient to- 
yittduce the same effect, 

2 
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ditors of the bankrupt* by process of foreign 
attachment ; after which the provisional 
assignee under Moore's commission de- 
manded the goods of the carrier, and put 
his mark upon the cask, but did not tak6 
the goods away. A few days afterwards 
Ellis and Co. the vendors, who had pre- 
viously drawn a bill upon the bankrupt, 
which was "never paid, wrote a letter to 
the carrier, directing him, in case the goods 
were not delivered, to keep them in his f , 
warehouse, as they had heard that Moore 
Was become a bankrupt. The goods being 
delivered up to the assignees of Moort 
when the attachment was withdrawn, 
an action of trover was brbught against 
them and the carrier by Ellis and Co., and 
the court decided that the goods were not 
in transitu at the time when Ellis and Co. 
the vendors, wrote to countermand the 
delivery of them. The provisional assignee, 
who stood in the place of the bankrupt, 
having, before that was done, put his mark 
upon the cask, and when the goods were 
thus marked, they were delivered to, the 
commissioners as far as the circumstances 
of the case would permit ; for being under 
attachment, the assignee could not then - 
take them away. And even if corporal 
touch were necessary to defeat the vendor s 

• 
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right, it took place. And that the bank- 
ruptcy of the consignee, which the plain* 
tiff's counsel had argued ta be of itself a 
countermand of the goods, had never been 
decided to have that effect. (A) 

It seems that where the goods when 
sold are lying at a wharf, and the vendor 
has given an order to the wharfinger to 
deliver them to the vendee, the mere weigh- 
ing them by the vendee would be a suffi- 
cient assumption of possession to divest 
the vendor's right of stopping them, (a) 

A delivery of possession to the vendee 
or his representative of part of the goods 
sold by an entire contract, will be consi- 
dered a sufficient delivery to determine 
the transitus of the whole. Thus where a 
merchant at a foreign port shipped 7061 
bushels of wheat by the order, and for 

[h] That bankruptcy is no countermand, see Scott 
v. Pettit, 3 Bop. &Pul. 469. Bohtlingkv. Schneider, 
SEsg.ft. 58. 

<«} In Hammond v. Anderson, 1 N. R. 69, Chambre, 
J. observes : " this was a much stronger case than that 
of Slubey v. Heyward ; that proceeded upon the prin- 
ciple that a delivery of part, where the contract * was 
entire, was a delivery of the whole ; here there was m 
actual delivery of the whole. The bankrupt had 
actual manual possession of every article ; and having 
weighed them all took upon himgelf to separate them. 
And see ante, note (#). 
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the account of a merchant in this king- 
dom, to be paid for at a future day, and 
several bills of lading were accordingly 
signed by the master of the ship, one of 
which was immediately transmitted to the 
consignee, who before the arrival of the 
ship at the place of destination, sold the 
goods and indorsed the bill of lading to 
a third person, and after the arrival of the 
ship, and a delivery of 800 bushels of tht 
wheat to the agent of the endorsee of the 
bill of lading ; the consignee became 
bankrupt without having paid the con- 
signor the price of the goods. The court 
were of opinion, that the transitus was 
ended by the delivery of the 800 bushels 
of wheat, which must be taken to be a 
delivery of the whole^ there appearing no 
intention, either previous to, or at the 
time of the delivery, to separate part of 
the cargo from the rest. (J) This deci- 
sion was afterwards confirmed by the same 
<xmrt in the case of Hammond v. Ander- 
son, 1 Bos. & Pul. N. R. 69. (*) Where 
130 bales of bacon lying at a wharf 

(;) Stobcy v, Heyward, 2 H. Bla. 504. 

(A:) And see exparte Gwynne, 12 Ves. jun. 379. 
and Hanson v. Meyer, 6 East, 614. and Lord Ellen- 
borough's observations upon this case in Stoveld v* 
Hughes, 14 East, 308. 
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having been sold for an entire sum, to be 
paid for by a bill at two months ; ao 
order was left by. . the vendor with the 
>yharfi,nger to deliver them to the. vendee, 
jvho went to the wharf and weighed the 
jyhole, and took away 25 b&Jes, and then 
became insolvent; upon hearing .which 
Jhe vendor within ten days from the time 
of the gale, orderecj the wbarfiager not to 
deliver the remainder. And it ' appeared 
jtkpt by the custom of trade, where the 
goods sold continued to lie at the wharf 
after the sale, the charges of warehousing 
were to be paid by the vendor for four- 
teen days, at the expiration of which 
time, and not before, they were to be en r 
tered in the books of the wharfinger in the 
name of the vendee. And it was decided 
that the contract being entire, and actual 
possession having been certainly taken of 
part of the goods, the privilege of stopping 
in transitu could not attach ; Heath, J. 
pbserying, that the jury were of opinion 
that the payment of the warehouse room 
]>y the vendor was a mere indulgence 
given to the vendee ; and Chambre, J. 
that the payment of the warehouse room 
by the vendor could not make any differ- 
ence. The vendor, of course, charging 
just so much more as wquld pay the ex* 
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pence of warehouse room: and that if the 
expence had been paid by the vendee, it 
would not make a delivery at the wharf 
a delivery to him ; nor could the vendor 
avail himself of the expences being paid 
by him to prevent a delivery to the ven- 
dee operating as such. 

And if a delivery of the whole of the 
goods he once made to the consignee or 
his representative, the consignor cannot 
resume possession of them, though the 
bill of lading was for delivery to the latter, 
and unindorsed, and the bill of exchange 
drawn for the price has been dishonour- 
ed. (/) 

Where the consignee uses the warehouse 
pf an agent or other person as his own, 
and there is no ulterior or more complete 
delivery to the consignee in .view, the 
transitus of the goods will be considered 
as determined by the delivery of them at 
such warehouse. Accordingly in the 
case of Leeds v. Wright, 3 Bos. & PuL 
S20. (m) where an agent having a general 
power, either to send the goods he pur- 
chased on to his principal, or to such 
market as he should consider most bene- 



(I) Coxe v. Harden,4East, 211. 2 Smith's R.20.S.C. 

(m)See diet. Chambre,J, Richardson v. Goss, 3 Bos. 
and Pul. 127. 
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ficial, ordered them to be sent for him to 
the house of a packer, and upon their ar- 
rival there, went and had some of them 
unpacked, and sent away, and had the re- 
mainder repacked. It was determined 
that sufficient had been done to put an 
end to the transitus of the whole of the 
goods. 

The same principle was again recog- 
• nized by the court of C. P. in the case 
of Scott v. Pettit, S Bos. & Pul. 469. 
.where the goods had been ordered by a 
merchant in London of Messrs. Wallers 
of Manchester, and forwarded bv them di- 
rected to him at the Bull and Mouth Inn> 
on the 16th of March 1803. On the 23d of 
March the goods were sent from theBulland 
Mouth Inn to the house of a packer, not 
in consequence of any orders respecting 
those particular goods,bu tin consequence of 
a general order from the consignee, to send 
all goods directed to him to the packer's 
house. On the 11th of March the con- 
signee (who lived in lodgings and had no 
warehouse of his own) absconded, leaving 
no clerk to accept goods or orders for 
him. On the arrival of the goods at the 
packer's house they were booked for the 
account of the consignor, and the packer 
not knowing that the consignee had then 
absconded, and not having aay directions 
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from him respecting the goods, caused 
them to be unpacked with a view to as* 
certain of what they consisted. On the 
3 Istof MarchMessrs. WaUers having learned 
the situation of the consignee's affairs, 
claimed the goods from the packer, and 
on the day after they were demanded by 
the assignees under the commission issued 
against the consignee, to whom the packer 
(being indemnified by Messrs. Wallers) 
refused to deliver the goods: upon which 
an action of trover being brought against 
him by the assignees ; the court were of 
opinion that the transitus was at an end 
by the delivery to the packer ; for if the 
delivery to the packer were not to be con- 
sidered as the place of delivery to the 
consignee, in this case, there could be no 
place of delivery at all, he having no 
other place of reception, for the goods ; 
and it would be a greater hardship upon 

^ * 

the creditors in this than in other 
cases, if they were not permitted to resort 
to the property in the hands* of the packer, 
as the bankrupt could have no stock in his 
own possession, and his creditors probably 
knew; that he considered the, warehouse 
of the packer as his own, and that the goods 
were consigned to him there, and trusted 
to him upon the credit of those goods, 
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and the cases in which the transitus of 
goods? in the hands of wharfingers and 
packers, had not been considered at an 
end, were cases in which the goods only 
remained with such persons for the pur- 
pose of being forwarded to the consignee. 
And if the goods be deposited in a 
warehouse, which the agent of the con- 
signee has hired for the purpose, and the 
consignee comes and exercises any act of 
ownership upon them, the transitus will 
be sufficiently determined to divest the 
consignor of his right to stop the goods* 
though it is intended that they shall be 
afterwards forwarded from the first place 
of deposit to the consignee's abode, the 
ultimate place of their destination. Thus 
where Wright, a manufacturer at Nor- 
wich, agreed with Shfevill for the purchase 
of some pipes of wine, one of which was 
to be paid for in money, and/or the remain- 
der Shevill . was to take goods ; Shevill 
wrote to Farquharson, his correspondent, 
in London^ to send the wines, who ac- 
cordingly purchased them of Bamford* 
Bruin, mid Co, and shipped, and by the 
bill of lading, consigned them to Wright 
by a vessel employed in the course of 
trade between Yarmouth and London. On 
the arrival of the wine at Yarmouth, aa 
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agent for Wright received it on his ao 
count, and not- having room for them in 
his own cellars, deposited them in a cellar 
belonging to Lawes, who was to be paid 
for the cellar room by Wright. A few 
days afterwards, Wright arrived at Yar- 
mouth, and tasted the wines and took 
samples of them, shortly after whick 
Bam ford and Co. discovering that Far- 
quharson, to whom they had sold the 
wine, was a man of no property, stopped 
the goods in Lawe's possession, giving 
him an indemnity ; Wright having 
brought an . action against Lawes to re- 
cover them, it was contended on the 
part. of the latter, that as Wright lived at 
Norwich the goods must be deemed to be 
in transitu until they arrived there, the 
usual course being to put them into 
lighters, and forward them to Norwich. 
But Ld, Kenyon said, " There is no cor 
lour for saying that these goods were in 
transitu ; all that is necessary is, that the 
consignee should exercise some act of 
ownership on the property consigned to 
him, and he has done so here ; he has paid 
for the warehouse room, he has tasted and 
taken samples of the wine. But it is said, 
they have not reached the consignee's . 
place of abode, where they were to be ul- 
timately delivered ; but, I think there was 
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a complete delivery at Yarmouth, they 
were then delivered to Wright's agent 
according to the bill of lading, and the re- 
sponsibility was transferred to Wright."(n) 

A delivery of goods on board a charter- 
ed ship, hired for a term of years, and 
fitted out, manned, and victualled by the 
consignee, and over which he has the 
complete controul, to be sent by him on a 
mercantile adventure, for which purpose 
he has purchased them, is a sufficient de- 
livery to put an end to the transitus. (o) 

And where the goods have so far gotten 
to the end of their journey, that they 
wait for new orders from the purchaser 
to put them again in motion, to commu- 
nicate to them another substantive desti- 
nation, and if without such orders they 
would continue stationary, the right of 
stopping in transitu no longer remains in 
the consignor. This rule was established 
by the case of Dixon and others, assignees 
<of Battier, y. Baldwin, 5 East, 175. in 
which it appeared that Messrs. Battier, 
who were traders living in London, were 
in the habit of ordering goods of Baldwin, 
who was a cotton dealer at Manchester, 



(n) Wright v/Lawes, 4 Esp. R, 82. 
(o) Fowler v. Ky mer, M. T. 38 Geo. 3. cited 3 T. R. 
442. 1 East, 522. 3 East, 396. 
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to be sent to Metcalf and Co. at Hull, for 
the purpose of being shipped to the cor* 
respondents of the Battiers at Hamburgh, 
and by those correspondents sent to the per- 
sons for whom the goods were intended ; 
and on the 31st of March the Battiers 
sent orders to Baldwin, for certain goods 
to be sent to Metcalf and Co. at Hull, to 
be shipped for Hamburgh as usual, which 
were accordingly sent ; but soon after Bald- 
win hearing that the Battiers had become 
insolvent, stopped the goods in the hands 
of Metcalf and Go. who had actually ship- 
ped four bales of them on board a vessel 
about to proceed to Hamburgh, but which 
were returned with the rest to Baldwin 
upon his giving the Metcalfs an indem- 
nity. One of the Metcalfs who was ex- 
amined as a witness, stating his business 
to be merely that of an expediter agree* 
able to the directions of the Battiers, 
whose orders he was waiting at the time the 
goods were stopped ; that he had no autho- 
rity to sell the goods, and frequently 
shipped them without seeing them. Under 
these circumstances it wa9 determined 
that the goods having before their stop- 
page reached their ultimate place of desti- 
nation, as between vendor and vendee,, 
and being waiting to receive a mew direc-v 



k » 
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tidnfroiri the* latter, the former's right to 
stop them was consequently divested. * 

What mode of delivery to, or assumption 
of possession by, the vendee or his represent 
tatives, is not sufficient to determine the 
transit us. 

Though in cases where a complete de- 
livery to y or assumption of possession 
by the vendee or his agent, is impractica- 
ble : the exercise of slight acts of owner- 
ship has been held sufficient to determine 
the transitu^ of the goods, the same sort 
of delivery which as between buyer and 
Seller, where there is no inssolvency, would 
be sufficient to deprive the vendor of his 
right to take the goods back, would not 
be so in the case of the consignee's in* 
solvency, or bankruptcy ; (p) and it seems 
that a mere demand of them in cases of 
the latter description, from the person in 
' whose hands they are placed for the pur- 
pose of conveyance from the vendor to the 
purchaser, (y) or the payment of the 

p) Ellis v. Hunt, 3 T. R. 464. 

{q) Though a demand only is sufficient id on the* art 
of the vendor to effect a stoppage of the goods, it 
seems that nothing short of possession* on the part of 
the vendee will be sufficient to divest the vendor's 
right; ante Chap. II. note [b). But a, symbolical 
delivery will in some cases be sufficient, to produce 
that effect, ante notes (c) (d) (/). * 



! . 
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freight (r) *wi the part of the vendee, 
would not be a sufficient assumption of 
possession, to divest the vendor of his 
right to stop them. 

Wherever the party to < whom the goods 
are delivered, for the vendee is merely a 
vehicle between • the vendor and vendee, 
or wherever the goods are placed in a 
third person's hands for the purpose of 
being forwarded to, and a- more complete 
-assumption of possession is in contem- 
plation by the consignee, the delivery will 
not operate as a determination of the * 

transitus. (s) Thus, in Stokes v. La 
Riviere, London sittings after Mich. T. 
1734, cited 3 T. R. 466. and more cor- 
rectly by Lawrence, J. in Bohtlingk v. 
Inglis, 3 East, 397. the facts of which were 
as follow : Messrs. Duhem of Lisle, who 

(r) In Kinlock v. Craig, 3 T. R. 119. The court 
seemed to think that the payment of part of the 
freight, if it had not been paid in the quality of fac- 
tor or with a fraudulent view would have been a suf- 
ficient possession. But in Mills v. Ball, 2 Bos. & 
Pul. 457. where the whole freight was paid by the 
wharfinger on behalf of the vendee ; it was decided that 
the vendor was not divested of his right of stoppage, 

(*} Stokes v.La. Riviere, 3T.R. 466. 3 East, 39 7. Hun- 
ter v. Beal, cited 3 T.R. 466. Hodgson v. Loy, 7T.R- 
440. Per Ld. Alvanley, Mills v. Ball, 2 Bos. and Pul. 
467. Smith v. Goss, 1 Campb. R. 240. 
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had just arrived in London, applied to 
Stokes who was a ribbon weaver for a 
quantity of ribbons, and who having re- 
ceived a favourable account from La 
Riviere of Duhefti's circumstances, pack- 
ed up goods to a large amount, and deli- 
vered them to La Riviere, to be forwarded 
to Lisle. These goods with others pur- 
chased in like manner of Twigge a gauze 
weaver, were forwarded, on or about the 
12th of May, to La Riviere's correspond- 
ent at Os tend, with directions to send them 
to the order of Messrs. Duhem. On the 
receipt of the goods, viz. on the 29th of 
May, La Riviere's correspondent at Os- 
tend, wrote to Duhem an acknowledg- 
ment and that they waited their direc- 
tions. On the 12th of June the Duhems 
stopt payment; and by an instrument 
signed the 13th of August, consented to 
Twigge's taking back his goods. But 
Messrs. Duhem not having fulfilled some 
engagements with La Riviere, and being 
considerably indebted to him, La Riviere 
countermanded the orders he had given 
to his correspondents at Ostend, as to the 
delivery of the goods by letter of the 31st 
of May, and directed them to alter the 
marks and to deliver them to his order, 
which was accordingly done ; and they 
were afterwards disposed of in satisfaction 



L 
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of La Riviere's demand, he contending that 
immediately upon the delivery of the goods 
by Stokes to him, the properted vested in . 
Messrs. Duhem, and that he (La Riviere) 
had a right to retain them. But Lord 
Mansfield said, " No point is more 
clear than that if goods are sold, and 
the price not paid, the seller may stop 
them in transitu ; I mean in every sort 
of passage to the hands of the buyers. 
There have been an hundred cases of this 
sort ; ships in harbour, carriers, bills have 
been stopped ; in short, where the goods 
are in transitu, the seller has that pro- 
prietory lien. The goods are in the hands 
of La Riviere to be conveyed : the owner 
may get them back again." This decision, 
it is to be observed, only determines that 
the transitus is not at end, while the goods 
remain in the hands of an agent for the 
purpose of being forwarded to the consignee. 
But that of Hunter v. Befal, sittings after 
Trin. 1785, cited 3 T. R. 466, goes a much 
greater length : in that case the goods had 
been sent directed for the consignee, to an 
innkeeper, who gave notice to him of their 
arrival, the consignor at the same time 
sending him a bill of parcels, the receipt 
of which the consignee acknowledged, in- 
forming the consignor that the amount was 
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placed to his credit, and afterwards ordered 
the innkeeper to send the goods down to a 
particular quay, to be shipped on board a 
particular ship to be carried abroad ; and 
the goods were accordingly carried to the 
quay, but being too late, returned to the 
innkeeper, who after some days had elapsed 
asked the consigiK*»what was to be done 
with the goods, and was ordered by him to 
keep them until another ship sailed. 
Under these circumstances it was deter- 
mined, by the same learned Chief Justice 
who determined the preceding case, that 
the goods were still in transitu, in the 
hands of the innkeeper, and that they 
must come to the corporal touch of the 
vendee, in order to divest the vendor of 
his right to stop them. This decision, 
however, is so directly contrary to the 
principles of the other decisions upon the 
same point, and so much shaken, (if not 
overturned) by the cases of Richardson v. 
Goss, 3 Bos. & Pul. 119, and of Dixon 
v, Baldwin, 5 East, 175. (t) That though 

(/) In Dixon v. Baldwin, 5 East, 184, Lord Ellenbo- 
rough, C. J. says, " in Hunter v. Beai I cannot but 
consider the transit as having been once completely at 
an end, in the direct course of the goods to the vendee, 
that is, when they had arrived at the innkeeper's, and 
were afterwards under the immediate orders of the 
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it is not expressly overturned, no reliance 
can be placed upon it, as an authority. 

In conformity to the principle laid down 
in the case of Stokes v. La Riviere, it has 
been decided, that a delivery of goods from 
a ship to a wharfinger, to be by him for- 
warded to the vendee, will not determine 
their transit, though the wharfinger is 
appointed by the vendee to receive 
them, (u) And where goods are sent to 

vendee, thence actually launched again in a course of 
conveyance from him in their way to Boston, being in a 
new direction prescribed and communicated by him- 
self; and if the transit be once at an end, the delivery 
is complete, and the transitus for this purpose cannot 
com.mence de novo, merely because the goods are again 
sent upon their travels, towards a new and ulterior 
destination." And Le Blanc, J. observed, with respect 
*o the same case, that the -vendee's having given the 
goods a different direction after they had got to the 
inn, and before they were stopped, he should have 
thought that the transit was at an end. 

(u) Hodgson v. Loy, 7 T. R. 440, Mills v. Ball, 2 
Bos; & Pul. 457. Smith v. Goss, 1 Campb. 282. In 
Hodgson v. Loy the circumstance of the wharfinger's 
being appointed by the vendee, was considered as 
being of no importance. But in Mills v. Ball, Lord 
Alvanley ^eems to think, that such appointment might 
make a difference, for he says, " I am of opinion that 
the wharfinger in this case, not having been particularly 
employed by the vendee is to be "considered a middle- 
man. The same circumstance was not considered as 
making a delivery to the wharfinger, a determination 

o 2 
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a packer, for, and by orders of the vendee; 
the packer will only be considered as a 
middle-man, and the goods in his hands as 
being still in their transit, (v) provided 
that in these cases, the vendee do not use 
the wharfinger's, (w) or the packer's (x) 
warehouse as his own, and have an ulterior 
place of delivery in view. 

Upon the same principle, it has been 
determined, that a delivery of plate to an 
engraver, to engrave the arms of the pur- 
chaser, at the expence of the vendor, will 
not defeat the latter's right to stop it in 
transitu, upon the purchaser's becoming 
insolvent, or bankrupt, (y) K 

So too the delivery of goods to a com- 

of the transjtus in Smith v. Goss. And from the caset 
of Snee v. Prescott, 1 Atk. 245. Boweringv. Verullez, 
cited by Ld, Loughborough in Lickbarrow v. Mason, 
1 H. Bla. 364. Hunt v. Ward, cited 3T. R. 467. 
Feize v. Wray, 3 East, 93, and Oppenheim v. Russel, 
3 Bos. & Pul. 42, and the mdgment of Buller, J. Ellis 
v. Hunt, 3 T. R. 464. that^the appointment of the 
carrier, or middle man, by the vendee, or the goods 
being conveyed at the risk, and on the account of the 
vendee, will not render the delivery of them to the car- 
rier or middle man, a conclusion of the transitu*. 

(v) Hunt v. Ward, cited 3 T. R. 467. 

(w) D. Chambre, J. Richardson v. Goss, 3 Bos. and 
Pul. 137.' Wright v. Lawes, 4 Esp. R. 82. 

(x) Scott v. Pettit, 3 Bos. and Pul. 469* 

(y) Owenson v. Morse, 7 T. R. 64. 
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mon carrier, (z) or oft T>oard a general 
ship, (a) for the purpose of being con- 
veyed to the vendee, though at the risk 
and expence, and in the name, and by the 
appointment of the vendee, (b) is not 
such a delivery as to put an end to the 
transit us. 

The laws of Russia, as well as the civil 
law, are more favourable than the laws of 
England, to the vfendor of goods, in ena- 
bling him to reclaim them, in case of the 
purchaser's want of ability, or will to pay 
for them. By one of the mercantile navi- 
gation laws of Russia, published the 25th 
of June, sect. 138, " it is ordered, that if 
in case of unpaid debts or bankruptcies 
any body has reason to suspect that the 
debtor or bankrupt has any thoughts of • 
making the creditor lose, and therefore 
loadeth on board of ship, or vessel, goods 
or cargo; in such case the creditor is to 
give notice in town, to the head judge 
of the court, (in districts to the chief, ) 
that the - ship or vessel, or goods, or the 
whole cargo should be retained time 

(z) Stokes v. La Riviere, cited 3 T. R. 466. Hunter 
y. Beal, ibid; and see cases, ante note (s). 

(a) Cases cited ante uete {s) 9 and Bohtlink v. Inglis, 
3 East, 397. 

[b) See note («). 
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enough until the full payment is made 
to whom due." " In consequence 
whereof, ai\d by virtue of this law, if the 
seller or shipper, in case of bankruptcies 
can identify that the merchandize belong- 
ing to him is in Russia, in ships, ware- 
houses, or wherever they may be, in such 
case the goods must be given back to the 
sellers, or shippers, being their property > and 
cannot be brought in concurs," viz, (into 
the general mass of the bankrupt's effects, 
to be distributed among his creditors.) 
The law of England, however, will assist 
such equitable laws of other countries in 
their operation upon transactions taking 
place there, and; will allow them to be 
carried into effect here. Accordingly, 

. where Messrs. Bohtlink and Co. of St. 
Petersburgh, in pursuance of directions 
from one Crane, of London, and as factors 
for him, shipped goods on board a ship 
chartered by Crewe, and sent invoices 
thereof, and a bill of lading of part to 
him, but learning before the ship's de- 
parture, that some bills drawn by them on 

•him, in consequence of a previous transact 
tion, were unpaid, they procured from the 
master of the vessel bills of lading to their 
own order, and sent them to a friepd ip 
London, and informed Crane that h§ might 
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have the bills of lading upon giving secu- 
rity to their friend for payment of the bills 
of exchange to be drawn for the amount 
of the goods, otherwise, their friend would 
sell the goods on Crane's account, and 
apply the proceeds in discharge of the bills 
of exchange. Crane, in fact, had com- 
mi t ted an act of bankruptcy, before any 
of the goods were shipped. On the arrival 
of the ship in London, his assignees 
demanded the goods of the master, and 
offered to pay the freight, &c. but the 
master delivered them to the friend of 
Bohtlink and Co. on their account, in con- 
formity to their indorsement of the bills 
of lading. Whereupon the assignees of 
Crane brought an action against the master, 
and the court held that the law of Russia 
in this case ought to prevail, though 
Bohtlink and Co. had not actually taken 
the goods out of the ship, or instituted 
legal process for the recovery of them ; 
the master's signature of the bill of lading 
to their order being equivalent to a stopping 
in transitu, or re-delivery to them, (c) 
This decision, however, was made merely 
upon the authority of the Russian law, it 
having t)een previously decided by Lord 

(<) Ingjis y f Ushcrwopd, 1 East, 515. 
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Kenyon at Nisi Prius, # and the same 
notion being hi this case entertained by 
the court, that the right of stopping in 
transitu could not be exercised under the 
law of England, in any case after an un- 
conditional delivery of the goods on board 
a ship chartered by the consignee. But this 
"notion has been since exploded in the 
case of Bohtlink v. Inglis, S East, 381, 
arising out of the settle transaction, in 
which it was decided, that a delivery of 
the goods, even on board a ship chartered 
by the consignee, does not divest the con- 
signor of his right of stopping them in 
transitu, if the ship is chartered only for 
the purpose of fetching the goods from 
the consignor to the consignee, and the 
consignee has no further controul over 
it. The facts of the case as applicable 
to this point were as follow ; Crane, the 
bankrupt, a merchant in London, entered 
into an agreement with Usherwood, the 
master of a ship, for that ship to go to 
Petersburg^, and there receive from the 
factors of the bankrupt a quantity of mer- 
chandize of various descriptions, and to 
proceed from thence to London, in consi- 
deration of certain freight to bepaid per 

* Bohtlink v. Schneider, 3 Esp. 58. 
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ton, half on the unloading, and the remain- 
der in three months ; for which goods the 
master was to sign the usual bills of lading, 
and Crane was fully to load the ship. In 
consequence of this agreement the ship 
sailed to Petersburgh, and was loaded by 
Bohtlink and Co. on the account and risk 

• 

of Crane ; and one part of the bill of lading, 
directing* the goods to be delivered to 
Crane, or his assigns, was sent to him ; 
the other part, in consequence of Bohtlink 
and Co. having information of Crane's in- 
solvency, was afterwards sent to Mr. 
Schneider their agent, with directions not 
to deliver that part to Crane, unless he 
gave sufficient security for the amount of 
the goods. And Bohtlink and Co. at the 
same time that they sent this part of the 
bill of lading to Schneider, informed Crane 
of their having so done, and required him, 
in case he did not give the security, to 
deliver to Schneider the bill of lading that 
had been sent to him (Crane). In fact, 
Crane had become a bankrupt before the 
goods were delivered on board the ship in 
Russia, -but after their purchase ; and on 
the arrival of the ship in the Thames, 
Schneider demanded the goods of the 
jnaster, who refused to deliver them to 

him, but delivered them to the assignees 

l 
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of Crane. Lawrence, J. after thus stating 
the facts of the case, in delivering the 
opinion of the court, said : * * for the bene- 
fit of trade a rule has been introduced into 
the common law, enabling the consignor in 
case of the insolvency of the consignee, to 
stop the goods consigned before they come 
into the possession of the consignee, which 
possession Mr. J. Buller, in Ellis v. Hunt, 
says, means actual possession. That the? 
possession of a carrier is not such posses* 
sion has been repeatedly determined, and 
1 the question now is, whether the pqsts/es-t 
sion of the master be any thjng more than 
the possession of a carrier, and not the 
actual possession of the bankrupt ? And 
to this it appears th^t Usherwood the 
master contracted with the bankrupt to 
proceed from hence to Petersburgh, and to 
bring in his ship a cargo of goods which 
Crane engaged should amount to the ton- 
nage of the ship ; which does not differ 
from a similar contract entered into by the 
consignor by the directions of the consignee 
at the loading port, for the conveyance of 
the goods from him to the vendee: in 
which case it would hardly be contended 
that a delivery by the consignor to the 
master of the ship, for the purpose of car* 
riage would be such a delivery to the vendeo 
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as to prevent the right of stoppage in train 
situ. In each case the freight would be to 
be paid by the consignee ; in each case the 
ship would be hired by him, and there 
would be no difference, except that in this 
case the ship /in consequence of the agree- 
ment goes from England to fetch the cargo ; 
in the other case the vessel would bring it 
immediately from the loading port: both 
in the one case and in the other, the 
contract is with the master for the car- 
riage of the goods from one place to 
another, and until the arrival of the goods 
at their port of destination and delivery to 
the consignee, they are in their passage or 
transit from the consignor to the consignee. 
If a man contract with the owner of a 
general ship to take goods, which are equal 
to half the tonnage of the ship, and the 
master complete the loading of his ship 
with the goods of others, there would be 
no question but there might be such 
stoppage : and surely it would not be said 
that the right of stoppage depends upon 
the quantity of the goods consigned. " The 
learned judge then observed that the case 
of Fowler v, Kymer had been relied on in 
support of the claim of Crane's assignees ; 
and after stating the facts of that case added, 
that they differed widely from this, in 
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which Crane had no controul over the ship, 
and had merely contracted with the master 
to employ his ship in fetching goods for 
him ; and that the case of Inglis v. Usher- 
wood was perfectly consistent with the 
decision here given, that case being deter- 
mined on the ground that the Russian 
laws authorised the taking of the goods, 
even if the delivery had been complete. 

At what time possession may, or may not 
be taken by the vendee or his representative* 

The vendee may take possession of the 
goods at' any time after they have arrived 
at the place to which they were consigned 
by the vendor, though aqact of bankrupt- 
cy should have been previously commit-, 
ted by the vendee; (c) but the vendee can- 
not deprive the vendor of his right to 
stop the goods during their transit, by 
meeting and taking possession of them 
before they have reached the end of their 
destined journey. This was decided in 
the case of Hoist v. Pownal, 1 Esp. R. 
240. (d) in which it appeared that Hoist 

(c) ElHs v. Hunt, 3 T. R. 464. 

\d) The decision of Wright v. Lawes, 4 Esp. R. 82. 
iscertainly not favourable to, though it does not appear 
to be entirely irreconcileable with the doctrine laid 
down in Hoist v. Pownal. However, in Mills v. Ball, 
2 Bos. & PuJ. 461. Lord AlvaiJey says, in direct op* 
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who was a merchant living at Leghorn, 
consigned a cargo of fruit to Dutton and 

position to that doctrine, " If in the course of the 
conveyance of the goods from the vendor to the ven- 
dee, the latter be allowed to exercise any act of owner- 
ship over them, he thereby reduces the goods into 
possession, and puts an end to the vendor's right to 
•top them* So though it has been «aid, that the right 
of stoppage continues until the goods have arrived at 
their journey's end, yet if the vendee meet them upon 
the road and take them into his own possession, the 
goods will then have arrived at their journey's end 
with reference to the right of stoppage." The reporter 
of this case seems to think that a distinction might be 
made between goods sent by sea and goods sent by 
land, as the captain undertakes by the bill of lading • 
to deliver the goods at a particular place. But there 
does not appear to be any sufficient ground for such a 
distinction ; for the carrier by land seems to be equally 
bound to deliver the goods at the place to which they 
are directed, and an action would lie as well against him 
for a mis-delivery as against the captain of a vessel ; and , 

the reason assigned by Ld« Kenyon in Hoist v„ Pownal, 
(that if the vendee were allowed to take possession of 
the goods at any time during the journey , he might 
entirely defeat the right of stoppage,) applies with the 
same force to cases of carriage by land, as to those of 
carriage by water. And in conformity with this opi- 
nion of Lord Alvanley, Chambre, J. in his judgment in 
the case of Oppenheim v.Russell,3 Bos. & Pul. 42. says 
"perhaps the consignee himself may intercept the goods 
in their passage; and indeed I have little doubt but 
that if he do intercept them in their passage before the 
consignor has exercised his right of stopping iu tran- 
situ, and do take an actual delivery from the carrier 
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Co. at Liverpool, by a ship char* 
tered on their account. The captain 
signed three bills of lading as usual, one 
ofwhich wassentto Dutton and Co. Before 
theshiparrived at Liverpool Dutton andCo. 
became bankrupts. On ship's arrival at Li- 
verpool, she was ordered to perform quaran- 
tine ; and during the quarantine, one of the 
assignees of Dutton and Co. went on board 
the vessel, claimed the cargo as belonging 
to Dutton and Co/s estate, opened some 
of the chests of oranges, and put two per- 
sons on board, who continued there till 
the quarantine was ended, with a view of 
keeping possession of the cargo. A few 
days afterwards, but before the expiration 
of the quarantine, Holt's egent served -a 
notice of Dutton and Co/s bankruptcy 
on the captain of the vessel, and claimed 
the goods on behalf of Hoist. A similar 
notice was served on the assignees, and 
when the vessel came into the harbour a 
claim was again made to the captain, and 
an indemnity offered to him, by Hoist's 

before the goods get to the end of their journey > that 
such a delivery to him will be complete." But the 
doctrine laid down by Ld* Kenvon in Hoist v* Pownal, 
and which is thus controverted by Ld. Alvanley, C. h 
and Chambre, J. appears to be supported by Ashurst> 
J. in Lick barrow v. Mason, 2 T. R* 63. and by Law* 
rence, J. in Bohtlingk v. Inglis, 3 East, 398* 
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agent; but he delivered the goods to 
Dutton and Co/s assignees, against whom 
Hoist having consequently brought an 
action of trover to recover the goods. They 1 
contended, that the principal's right to 
stop in transitu was completely at an end 
when the consignee had got posses- 
sion, by any means of the goods con- 
signed : that the consignee might have met 
the vessel at sea on her voyage, and have 
taken possession by virtue of the first 
bill of lading, which possession, they con- 
tended, would be complete to divest any 
right the consignor might have to stop 
the goods in transitu. But Lord Kenyon 
was. of opinion, that this was a stopping 
in- transitu sufficient to maintain the ac- 
tion ; his Lordship said, that in order to 
give the consignee a right to claim by 
virtue of possession, it should be a pos- 
session obtained by the consignees, on the 
completion of the voyage; that the case 
put, that the consignee had a right to go 
out to sea to meet the ship, could hot be 
supported, as it might go the length of 
saying, that the consignee might meet the 
. vessel coming out of the port, from whence 
she had been consigned, and that that 
would divest the property out of the con- 
signor aiid vest it in himself; which was 
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a proposition not to be supported, as there 
would be then no possibility of any stop- 
page in transitu at all. That in the pe- 
sent case the voyage was not completed, 
till she had psjformed quarantine, till 
which time she was in transitu; and as 
Hoist's agent had given notice, and claim- 
ed the cargo before the completion of the 
voyage, he was of opinion, that Hoist 
had stopped the goods time enough to 
prevent the property from vesting in the 
assignees. 
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CHAP. IV. 

When the Consignors Right to stop the 
Goods in transitu is divested by the Con* 
signee 9 s having aliened them to a third 
Person* 

fTHEfcE goods have been consigned 
under a contract for sale, or what is equi- 
valent to a sale, and the consignor has 
transmitted to the consignee documents 
which are sufficient in law to transfer the 
property, and the consignee has made use 
of them, to transfer it to a third person, 
who purchases it bond Jide, for a valuable 
consideration, and without notice of any 
circumstances which render the property 

* The consignor's right to stop goods in their 
transit) to the consignee, cannot be defeated by a third 
person in whose bauds they are placed,claiming to retain 
them on the ground of a lien for a gene red balance due to 
him from the consignee in the course of trade : accord- 
ingly in the case of Oppeaheim v. Russel, 3 Bos. and 
Pul. 42. it was determined, that an usage for a carrier 
to retain goods for the general balance of account due 
to him from the consignee, could not prevent the con- 
signor from topping them, and taking them out of the 
carrier's hands, upon paying the price of the carriage, 
of those particular goods only. 

p 
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not fairly assignable, the consignor is di- 
vested of his right to stop the goods in 
. transitu, though they were consigned 
wholly on credit, and the consignee has 
become insolvent, without paying for 
them, fa) 

The only kind of document which has 
been determined to have the effect of 
enabling the consignee to transfer, the 
property in the goods consigned to a third 
person, free from any right of stoppage by 
' the consignor, is that which is termed a 

bill of lading: (b) and different opinions 
have been held, not only as to the form 
in which this instrument should be. drawn t 
to constitute a transfer of the property to 
the consignee ; but as to its having in any 
form, the effect of enabling the consignee 
to transfer the property to a third person, 
free from the equitable claims of the con- 
signor. 1st, With respect to the form 
^f the instrument ; it was formerly held 
that the legal property did not pass at all 
to the consignee by a blank indorsement 
of the bill of lading ; (c) but this, doctriuQ 

(b) Wright v. Campbell, 4 Burr.2046. Lickbarrow v. 
Mason, 2T. R, 63. Salomon v. Nissens, 2 T. R. 674. 
Cuming v. Brown, 9 East, 506. 

(b) An invoice seem* not to be a sufficient instru- 
ment for this purpose, Snee v. Prescot, 1 Atk. 245. 

(e) Snrc v. Prescot, 1 Atk. 245. 
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lias k>ag been exploded, dnd it is now 
clearly settled, that an indorsement in 
blank has the same effect as an indorse* 
f&ent to deliver to the Consignee's order, 
and a bill of lading, indorsed, either in 
blank, or to the consignee, or order is 
sufficient to vest the property in him, so 
for as to enable him to divest the con- 
signor of his right of stoppage in tran* 
situ by transferring the property to a third 
person ; (d) and if the bill of lading hat 
by its form required and received the in- 
dorsement of the consignor, a second in- 
dorsement by the consignee is not neces- 
sary to complete the transfer of the pro* 
perty from hitn to a third person. («) No* 
is it in every case indispensably necessary 
m order to give the bill of lading this 
effect, that there should be an indorsement 
of it at all by the consignor ; for circum- 
stances may exist which are equivalent in 
taw to such an indorsement, and therefore 
render it unnecessary. Accordingly where 
a merchant in Ireland sent goods to his? 
factor in London, and Wrote to him to 
msure the goods, and sent him a bill of 

{4) Lickbarrowv. Mason, 2 T. R, $3, Judgment of* 
Butter, J. 6 Cast, 25. in notis. 

(<?) lickbarrowv. |ffason,2T.R. 63. Abbot on Ship. 
374. 

P 2 
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lading not indorsed, but having the name 
of the factor on the back ; and upon be- 
ing applied to by the latter for an indorse- 
ment, answered by letter that if the bill 
of lading was not indorsed, it % was merely 
a mistake, and he would send an indorse* 
ment, upon which the factor sold the 
goods; and it afterwards happening that 
, he was unable to pay the bill drawn upon 
him by the merchant on the general 
account, a third person paid the bill for 
the honour of the .drawer, and being ac- 
quainted with the whole transaction ap- 
plied to the merchant for an indorsement 
of the bill of lading, which the latter sent 
him, and he (having upon the receipt of 
it demanded the goods of the master, who 
refused to deliver them to him, but deli- 
vered them to the vendee of the factor,) 
brought an action against the master, 
which was tried before Lord Kenyon, 
and Iris Lordship ruled that the plaintiff 
had, under those circumstances, no right 
to take the goods out of the possession of 
the vendee of the factor ; the latter being 
sufficiently empowered to transfer the 
. property, and having actually done it. (f) 
The consignor may however restrain 

(/) Dick v. Lumsden, Peeked C. N. P. 189. 
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the negotiability of the bill of lading, by 
leaving it unindorsed, (g) or by confining 
it by the indorsement to the consignee;(A) 
for if there are no circumstances in the 
case, which can be considered as equiva- 
lent to an indorsement, and the bill be for 
delivery to order, or assigns, and transmit- 
ted unindorsed, the holder of it cannot 
divest the consignor's right to stop the 
goods in transitu by aliening them to a 
third person. Accordingly where one 
Fox, a wine merchant in London, ordered 
five pipes of wine of Messrs. Abbot and 
Co, -of Oporto, which they loaded on 
board a vessel bound to London, and took 
from the master bills of lading to order, 
or assigns, one of which they transmitted 
to Fox in a letter, wherein they said they 
had shipped the wine on his account, had -*■■>. 

,sent him a bill of lading, and drawn upon 
him for the price : and Fox accepted 
the bill of exchange thus drawn upon him; 
but before it became due the wine arrived; 
and Fox not being able to pay the duties, 
it was sent to the king's warehouse under 
the statute of 26 Geo. 3. c. 59 ; while it 



(g) Kinlock v. Craig, 3 T. R. 119. 

(A) Diet. Ashurst, J. Lickbarrow v. Maton, 2 T, R. 



83. 
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remained tbere, F** being indebted to 

one Mary Nix sold the wine to he* fotf 

401* then paid to him, and the amount of 

his debt, and soon afterwards became 

bankrupt, and the agents of the consignors 

having paid the duties, and obtained the 

goods, Mrs. Nix brought 311 action against 

them for the value. The cause was tried 

before Lord Ellenborough, and it w*s in* 

sisted, on behalf of the plaintiff, that there 

was no difference between the indorse* 

mcnt of a bill of lading by the consignor, 

and the sending it inclosed in a letter of 

this import. But his lordship declared 

himself to be of a different opinion, and 

held that the right of the consignor was 

not divested under th&se circumstances-. (a) 

fidly, With respect to the effect of the 

bill of lading in enabling the consignee to 

transfer the property to a third person, 

famajide, and for a valuable consideration 

free from the right of stoppage in transitu 

by the consignor. It does not appear to 

have been disputed or denied by any da- 

cision, that the consignee of goods on 

credit might assign his interest in them to 



(i) Nix v. Olive, sit. at Guildhall, bo&tt LA. EUeu- 
borough, C. J. after T.T.. 1§05, cited Abbot on Ship. 
377. 
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a third person, by aft assignment in pto* 
per form of the bill of lading ; and the 
cases of Evans v. Martlet^ 1 Ld. Rayin. 
271, 12 Mod. 156. S.'G. Wright v.Camp- 
bell, 4 Burr. 20*6. 1 Bla. R. 628. S* C. 
and Caldwell r. Ball, 1 T. R. 205. have 
placed that point beyond dispute ; and it 
was not until a late period that it became a 
question, whether the consignee could so 
far transfer the property in the goods to 
a third person by ah assignment of the 
bill of lading bond fide, and for a valuable 
Consideration, as to divest the consignor's 
right to stop them in transitu. The rule 
indeed laid down by Lord Mansfield in 
the e&se of Wright v. Campbell, that " it 
the goods are bond fide sold by the factor 
at sea, (as they may be where no delivery 
can be given, ) the sale wjll be good : the 
tendee shall hold them by virtue of the 
bill of sale, though no actual possession is 
delivered ; and the owner can never dis- 
pute with the vendee, because the goods 
were sold bond fide and with the owners 
own authority/' is directly iii favour of 
the affirmative side of this question ; but 
that case was deeided on the ground of 
collusion, and this question was not made 
the principal point of any decision,- until 
thaae of Lkkbartew v. Mafcen, £ Y.R. 6± 
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and Mason v. Lickbarrow, 1 Hen. Bla. 
357. The circumstances of which cases 
were as follow : Messrs. Turing and Co. 
shipped goods at Middleburgh for Liver- 
pool, by the order of Freeman of Rotter- 

' , dam, and drew bills of exchange for . the 
price, ( which were accepted by. Freeman, ) 
and took from the master three bills of 
lading for delivery of the goods to order 
or assigns, two of which they indorsed in 
blank, and transmitted them, together 
with an invoice, to Freeman at Rotterdam, 
who sent them and the invoice to the • 
plaintiffs at Liverpool, in the same state in 
which he received them, that they might 
receive and sell the goods on his account ; 
and drew bills of exchange upon them to 
nearly the amount, which the plaintiffs 
accepted ; but between the ship's depar- 

/ ture and her arrival at Liverpool, Freeman 
became a bankrupt, and absconded, and 
Turing and Co. sent another of the bills of 
lading to the defendants, indorsed specially 
for delivery to them ; and they thereupon 
obtained the goods from the master. 
Turing and Co. afterwards paid the bills 
of exchange drawn by them upon -Free* 
man, and the plaintiffs paid those which 
Freeman had drawn upon them. Upon 
these facts, the court of King's Bench, after 
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solemn argument upon demurrer to the 
evidence, decided that by an assignment of 
the bill of lading by the consignee to a 
third person,, for valuable consideration, 
and without notice to the assignee that 
the goods were not paid for, the property 
was absolutely .transferred to the assignee, 
and that the consignor could not after 
such an assignment of the goods stop 
them in transitu, (which he might have 
done against the original consignee, ) be- 
cause the court considered it a settled 
principle of law, that wherever one of 
two innocent persons must suffer by the 
acts of a third, he who has enabled such 
third person to occasion the loss, must 
sustain it ; and the consignor by indorsing 
the bill of lading to the consignee, by hia 
own act empowered the latter to assign 
it : a bill of lading directing the delivery 
of the goods to the consignee, by name, 
or to. the order of the consignor, and in- 
dorsed by him in blank, or to a particular 
consignee, being to be considered as an 
instrument in its nature transferable* and 
similar to a bill of exchange, of which 
though as between the drawer and the 
payee, the consideration may be gone into, 
yet it cannot as between the drawer and an 
indorsee, because it would be enabling the 
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Original parties to assist iti a fraud, and 
in the same manlier, if the delivery of a 
bill of lading were not in effect a delivery 
of the goods themselves, as between the 
consignor and third persons, it would 
enable the consignee to make the bill of 
lading an instrument of fraud, and this rule 
is founded purely on principles of law, and 
not on the custom Of merchants : the cus- 
tom of merchants Only establishing that 
such an instrument may be indorsed ; but 
the effect of such indorsement being a ques* 
tion Of law, whifth is, that a$ between the 
Original parties, the consideration may b£ 
inquired into, though when third persons 
, are Concerned it cannot. And lastly , v that 
the case of Snee r. Prescot, 1 Atk. i45. 
was determined only upon equitable 
grounds. This decision was afterwards 
reversed in the Exchequer Chamber, (A) 
©n the ground, that the only effect of the 
indorsement of a bill of lading, is to give 
to the holder, or indorsee, a right to re- 
eeive the goods and to discharge the mas- 
ter of the ship, as having performed his 
undertaking; that if it were allowed to 
have any further effect, the possession of 
the bill erf lading, would have a greater 

(&) Mason v. Lickbarrow, I H. Bla. 3S7* 



i 
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#6fect, than the actual possession of the 
goods themselves ; for though the posses- 
sion of the goods is primd facie, evidence 
of title, mere possession, without a just 
title, gives no property, and the person to 
whom sueh possession is transferred by 
deli very , must take his hazard of the title 
of his author. That, as the indorsement 
of the bill of lading is an assignment of the 
goods themselves, it differs essentially 
from the indorsement of a bill of exchange, 
which is the assignment of a debt due to 
the payee, and which by the custom of 
trade passes the whole interest in the debt, 
so completely, that the holder of the bill 
for a valuable consideration without no- 
tice, is not affected even by the crime of 
the person frfcm whom he received it. 
That bills of lading differ essentially from 
bills of exchange, in another respect, as 
Ae latter can only be used for the specific 
purpose of extending credit by a speedy 
transfer of the debt, which one person 
&wes to another* to a third person* But 
the former may be assigned for as many 
different purposes as the goods may be deli- 
mited, either to the true owner of the goods 
by thfe freighter, who acts merely as his 
servant, or to a factor to sell for the owner, 
or by the seller of goods to the buyer. That 
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they are in po certain form* and seldom 
upon the face of them bear any indication 
of the purpose of their indorsement, and 
often express a false account and risk. 
That to such an instrument, so various 
in its use, it seems impossible to apply the 
same rules as govern the indorsement of 
bills of exchange; and that the silence of 
all authors treating of commercial law, is 
e strong argument that no general usage 
frhtf/made them negotiable as bills of ex- 
change ; and that evidence appears to have 
been given in other cases, that the received 
opinion of merchants was against their 
being so negotiable. That the negotiability 
of bills and promissory notes, is founded on 
the custom of merchants and positive law ; 
but as there is neither any positive law, 
nor any custom of merchants, that can 
apply to a bill of lading, it is therefore not 
negotiable as a bill, though assignable, and 
passes such right, and no better, as the 
person assignirig had in it. That the oldest 
of our law books consider payment of the 
price, (day not being given,) as a condition 
precedent implied in the contract of sale ; 
and that the vendee cannot take the goods, 
or sue for them without tender of the price. 
That in the simplicity of former times, a 
^ delivery of actual possession to the vendee 
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6r his servant, was always supposed, but 
from the variety and extent of dealing 
which the increase of commerce introduced, 
a delivery was allowed to be presumed from 
circumstances by which the property was 
so far vested in the vendee, as to enable 
him to assign the goods, and maintain 
Sin action against a third person into whose 
bands they had come ; but the title of the 
vendor still continued until the goods came 
into the actual possession of the vendee : 
and hence the vendor had the right of 
stopping the goods in transitu, which is a 
right founded on legal as well as equitable 
principles, and not on a mere personal 
exception to the consignee, precluding his 
demand, on the mere ground of its being 
unconscionable, but extends as well to his 
assignee for a valuable consideration, and 
without notice. This judgment was by a 
second writ of error brought before the 
House of Lords, when a long and elaborate 
opinion was delivered by Buller, J, (/) in 
which he adhered to the judgment he had^ 
before delivered in the same case In the . " 
court of King's Bench, arguing first, from 
a long series of authorities, that it was clear 
that by a bill of lading and the legal assign* 

{/) 6 Eaft, 26, in noti*. 
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Wieftt of it, the absolute property passeMft 
the assignee ; and secondly, that the cob* 
signor has no right to stop the goods in 
transitu as against the assignee, that right 
being founded on equity, though afterwards 
adopted by courts of law ; fcnd what Ld- 
Hardwicke said in the case of Snee v* 
Prescott, 1 Atk* 245, with respect to Hens, 
that " where goods have been negotiated 
and sold again, it would be mischievous that 
the vendor or factor should hare a lien on 
the price/' applying equally to cases of 
stoppage in transitu, and that doctrine 
being in fact expressly applied to such 
cases by the court of King's Bench, in 
Lempriere v. Pasley, 2 T. R. 485- And 
the circumstance of the consignor's interest 
being first provided for in Snee v. Prescott, 
being founded on what is now admitted to 
be a mistake in law, in supposing that 
there was a difference between a full and 
a blank indorsement, and that the legal pro- 
perty in the latter case remained in the con- 
signor. And lastly , no case having ever arisen 1 
in equity, in which a man was suffered to 1 
sgira goods in transitu in opposition tO> 
one who has a legal title, and Lord' Hard* 
wkke's opiniotvbeing clearly against it; an* 
the law, where it adopts the reasoning and 
' principle of a court of ^jfttity, neter bar- 
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ing exceeded, ami it sever being right that 
it should exceed, the bounds of equity 
itself. The House of Lords, however, 
thinking the facts of the oape were not laid 
before them in. suqh a manner as to warrant 

* 

% decision of the point, directed the cause 
tQ be tried again by a jury : and it was 
accordingly again tried, (m) and the jury 
fcund a special verdict, stating the same v 
frets as had been given in evidence upon 
Ibe former trial, and further, 4 * that by the 
custom of merchants, bills of lading, ex- 
pressing goods to have been shipped by 
any persons to be delivered to order or 
assigns, sire, at. any time before arrival, 
ijiegotiabteandtransferrabta by the shipper to 
any other person, by the shipper's indorsing 
bis aame,and delivering or transmitting, the 
same so indorsed to such other person* 
And that the property is transferred to such 
other person by such indorsement ami 
delivery, or transmission. And th*t by 
the custom of merchants, indorsements off 
bills of lading in blank, that is, by > the? 
snippet! y witfa his name only, may be filled* 
up by the person to whom they* are sa< 
delivered, or transmitted, with words 



(m) Lickbarrow r. Mason, 5 T. R. 683. 



/ 



/ 
/ 



SS4 STOPPAGE IN TRANSITU- 

ordering the delivery to such person. 
And according to the practice of mer- 
chants, the same, when filled up, have the 
same effect as if they had been done by the 
shipper, when he indorsed the bill of lading 
with his name." (n) The court of King's 
Bench, without admitting any farther argu- 
ment, gave judgment in conformity to their 
former decision; and in order that the 
question might be again carried to the 
other tribunals, another writ of error was 
brought, but afterwards abandoned, and it 
is now the admitted doctrine of our courts, 
that the consignee may, under the circum- 
stances stated in this case, by an assign- 
ment or delivery of the bill of lading, 
confer an absolute right of property upon 
a third person, indefeasible by any claim 
on the part of the consignor. 

Nor does the circumstance of the con- 
signment of the goods being made to the 
consignee as a factor, make any difference 
in his power of transferring the goods, by 
assignment of the bill of lading, undfer a 
contract of sale, to a bona fide purchaser, 
during their transit ; because it is a part 

(o) Evidence to the same effect, was also given in 
the subsequent case of Haille v. Smith. 1 Bos. & PuL 

6*. *.;..;-,-..• 
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of the employment of a factor to sell goodk 
for his principal, (o) 

But still it is to be observed, that the 
legal' effect of an indorsement, or delivery 
of a bill of lading, by the consignor to the 
consignee, is not necessarily, and in every 
case to give the latter the power of depriv- 
ing the former of his right of stopping the 
goods in transitu, by a subsequent indorse- 
ment, or delivery of the bill to a third 
person, even for a valuable consideration, 
and without collusion, but depends in 
some measure upon the circumstances of 
the case, and the relation in which the 
consignor and consignee stand with regard 
to each other ; (p) and accordingly it has 

* 

(o) Wright y. Campbell, 4 Burr. 2046. Judgment 
of Buller, J. in Lickbarrow v. Mason, 6 East, 25, in 
notig. 

(-p) In the case of Coxe v. Harding, 4 East, 211, 
where a bill of lading wa9 indorsed and transmitted by 
the consignor to an agent, to enable him to take posses- 
s on of the goods for the nse of the consignor in the 
event of the consignee's failure ; a doubt arose whe- 
ther the mere indorsement of the bill of lading to the 
agent without consideration, would enable him to 
maintain an action of trover for the goods in his own 
name; but it being determined by the court, that under 
the circumstances of that case the property vested abso* 
lutely in the consignee, so that the consignor himself ' 
could not have sued for them, they considered it unne+ 
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been determined, that a factor having only 
authority to sell and not to pledge the 
goods of his principal, cannot divest him 
of his right to stop goods consigned to the 
factor on credit, during their transit, by 
indorsing or delivering oVer the bill of 
lading, as a pledge to a third person, though 
the pawnee was not aware of the factor's . 
want of authority to dispose of the property 
in that way. (q) 

And where the assignee of the consignee 
purchases the goods, with notice of such 
circumstances as render the bill of lading not 
fairly and honestly assignable, he stands in 
the same situation as the consignee, and 
the consignor is equally at liberty to exer- 
cise the right of stopping in transitu 
against him, notwithstanding his pur- 
chase. (?) And if the assignee take the 

cessary to decide the point doubted : they, however, 
•at the same time, strongly intimated an opinion, that 
no property passed by such an indorsement, and coo* 
sequently that no action of trover could be maintained 
by the indorsee. And Lord Ellenborough has since 
decided the same point in Waring v. Coxe, 1 Campb, 
R. 369, in conformity to that opinion. 

(q) Newsom v. Thornton, 6 East, 17. 

(r) Wright v. Campbell, 4 Burr. 2046. Solomons 

v. Nissen, 2 T. R. 674. Coining v. Brown, 9 East, 

506. If the consignor has given his assent to the 

transfer, and the assignee has paid the consignee for 

' f 
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assignment of the bill of lading from the 
consignee, with notice that they are not paid 
/or j and take upon Idmself the payment of 
them, under an agreement that the vendee 
and himself shall be jointly interested in 
the proceeds of them, the assignment will 
be clearly fraudulent, and therefore will * 
not deprive the vendor of his right to stop 
the goods in transitu, upon the failure of 
the consignee without payment. (*) 

them, it seems the consignor would in that case be 
divested of his right of stoppage. Where the fairness 
of the assignment of the bill of lading by the consignee, 
and consequently the consignor's right to stop the 
•goods in transitu may be questionable, (which must 
be frequently the case in this country) it seems that 
the law does not impose the burden upon the master 
of the ship, of determining the question at his own 
risk, though he may subject himself to it, by entering 
into an express agreement as to the delivery of the 
goods intrusted to him. See Fearon v. Bowers, 1 H. 
Bla. 304, in notis. Caldwell v. Ball, 1 T. R. 205. 
Mills v. Ball, 2 Bos. & Pul. 457 ; and see ante Chap. 
II. note(*y4md Mr. Abbot's Treatise on Shipping, part 
3. c. 9. s. 24, who there states what he conceives to 
be the proper mode of proceeding for the master to 
adopt, where the validity of the assignment of the 
bill of ladiug appears doubtful. 

(s) Salomons v. Nissen, 2 T. R. 074. There were 
two sufficient grounds for the decision which was 
made in this case. 1. That of fraud between the 
vendee and the assignee ; and 2. Their being partners in 
the transaction. ' 

Q2 
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The mere circumstance, however, of the 
assignee of the bill of lading knowing at 
the time of the assignment of it to him, 
that the consignor had not been paid in 
money for the cargo* but only by the con- 
signee^ acceptances, payable at a day not 
then arrived, is not of itself,and without the 
existence of any other circumstances shew- 
ing fraud, sufficient evidence of it, to 
render the assignment defeasible, by the 
consignor's stopping the cargo in transitu ; 
though if the assignee had been aware at 
the time of the assignment, that the con- 
signee was unable, from the state of his 
circumstances, to answer his acceptances* 
it would have been a sufficient proof of 
fraud in the former, to invalidate, his title 
against the consignor . (t) 

And where the vendor of goods fot bills 
payable at a future day, assents to a sale 
of them by the vendee, to a third person, 
and allows such person to exercise such 
acts of ownership upon the goods as 
amounf in effect to a delivery of them, 
(as marking them with his initials,) the 
original vendor cannot stop them in traa* 
situ, upon the failure of the original vendee 
without payment of the bills, though the 

(*) Cuming y. Brown, 9 East, 506. 
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original vendor was ignorant, until that 
failure took place, that the second vendee 
had actually paid for the goods, (u) 

(«) StoVeld t. Hughe., 14 Eut, 308. 
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UVERY STABLE KEEPER, 

Has no lien • * 14 

P. 

MANUFACTURER. 

Not obliged to receive goods to manufacture . flfr 

MASTER. See Cvptuin, Carriers by JVaLr. 

MILLER. 

Has a particular but no general lien ' • 35,124 

MORTGAGE. See Pawn, Pawnee. 

N. 

NOTICES. See Carriers, No. L 

P. 

PACKERS. 

Have not only a particular but a general lieu, 82 n.(a)12S 

PAWN. See Pawnee. 

1. Nature of, and distinction between pawns and ft 
mortgages . . . 126#/* 

2. A lieu created by it . . 129 

3. When a subject pledged as a security for a debt 
already due shall be considered as a security for 
subsequent loans . . ibid. 

PAWNEE. See Pawn. 

1. No lien can be acquired by the pawnee where the 
' deposit is made after the commission of an open 

act of bankruptcy, by the pawnor m 133 

2. Nor where the deposit is made with, intent to 
give a fraudulent preference in the event of bank- 
ruptcy . . . * ibid, 

3. Nor where the loan is usurious. 134. PeeTendcr. r 
* 4. Nor where the pledge is tortious, though the 

pawnee was ignorant of the pawnor's want of 
title. 135,0. See Factor. 

5. Pawnee may assign the pawn to a third person 140 

6. Pawnee divested of his Hen in the pawn by the 
owijer, or his representatives tendering the money 
advanced u^on it; but not by an execution upon 
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INDEX 

PAWNEE— Continued. 

the goods of the pawnor, for a debt recovered 
subsequent to the pawning, nor by the pawnor's 
being afterwards attainted of felony • 141 

POSSESSION. See Lie/is, Bankruptcy, Fraudulent De- 
livery, Closes in Action, Factor. 
Symbolical possession -of property at sea sufficient 
to create a lien upon it, though actual possession 
be not taken until after bankruptcy • 62 

S. 

SALVAGE 

1. Liei> for by the common law . . 23 

J 2. Recognized by statute . • 23, n. (A) 

SEAMEN. SeeS^s. 

SET OFF. See Lien, No. 4. 

Statutes . . . . 3, 4, 5, 6,7 

. SHIPS. See Captain, Carriers by Water. 

Lien on, exists only for repairs done, or necessaries 
furnished, in a foreign port, and for the wages of 
seamen and officer beneath the rank of captain 
or master, and for salvage, and it seems for build- 
ing, but not for repairing a ship . 17, n. {g) 

SHIPWRIGHT. See Ships. 

SOLICITOR. See Attorney. 

STATUTES. 

52 Geo. 3. c. 64, India Bonds . 135, n. (9) 

1 1 & 12 W. 3. 1. 15. s. 2; Innkeepers . 120 

21 Jac. i.°c. 19. S s!l4 \ Pa y ments to bankrupts 60,110 
J9 Geo. 2. c.32. s. 1. Payments by bankrupts 60,110 
21 Jac. 1. c. 21. Pawns . . 139 

7 Geo. 2. c. 15 ? res P™f bilit y of mas- 

<m r^ q stQAcioo^ ters and owners of ships 
26 Geo. 3. c. 86. s. 1 , 2, 3 $ Umi ^ ^ ^ ( , } 

12 Ann. c. 18 ) 

26 Geo. 3. c. 19. s. 5. f , 00 „ #t» 

• 48 Geo. 3. c. 130. s. 21 ( Salva S e • ^ n ' (A) 

49 Geo. 3. c. 122. s. 32 ) 

2 Geo. 2. c. 22. s. 13 ? . tf «> in7 

& r*>~ o ctA a > g ct 011 • 3 to / 

o Geo. 2, c. 24. s. 4 $ 

5 Geo. 2. c. 3. s. 28, set off in cases of bankruptcy 3,7 
46 Geo. 3. c. 135. s. 1, transactions with bank- 
rupts . ■ . , Gl, 110,133 
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TO THE LAW OF LIEN. 

STOPPAGE IN TRANSITU. Page. 

Consignor's right to stop in transitu cannot be af- 
fected by an usage for the carrier to retain goods 
for a general balance due to him from the con- 
signee . • .40 

T. 

TAYLOR 

1. Has a particular lien . .' 22,8,142 

2* But no power to sell the subject of the lien 143 

TENDER 

1. To pawnee not necessary where pledge tortious 62 

2. Not Necessary where the goods are retained not on 
ground of lien . . . .75 

3. Need not be made to the pawnee of stolen goods 138 
4* Must be made to the pawnee of goods obtained 

under false pretences . . 139 

5. Where the loan is usurious . • 134 

TROVER. See Urn. . 45,50,75, 134,138,144 

V. 

f 

VENDOR 

1. Has a lien upon the property sold for the price, 
unless it appear from the conditions of the sale 
that he relied upon the personal credit of the 
vendee . . . 143 

2. Divested of his lien by an actual delivery of the 
whole of the goods sold, or by a symbolical deli- 
very which is unconditional . . 145 

3. But not divested of his lien by a symbolical deli- 
very which is conditional, and of which the 
conditions are not performed • v • 146 

U. 

USAGE. See Liens, Carriers, Evidence. 

1« Liens by usage are either by the general usage 

of trade, or the particular usage of the parties 31 
2. Lien from usage a matter of evidence 7, ri. (g), 146 
3* Lien can be created by no other usage than that 

of trade . . . 7, h. (g) 

w, 

WAIVER. See Lient, when diverted. . 48,75 

R 



INDEX TO THE LAW OF LIEN. 

WHARFINGER. Page. 

1. Has a general lien by the usage of his trade, as 
well as a particular lien for the wharfage of goods 146 

2. Not entitled to any lien upon goods not actually 

, landed, at his wharf . . 147 

3. Not entitled to any general lien where the gene- 
ral property in the goods is altered before they 
arrive in his hands . . * . 41 
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INDEX 

TO THE 

PRINCIPAL MATTERS 

CONTAINED 

IN THE LAW RELATIVE TO THE RIGHT 

OP 

STOPPAGE IN TRANSITU* 



A. 

Page. 
AGENT. See Factor, Principal, Stoppage in Transitu. 
No. 18, 19. 

1. Delivery to, when sufficient to determine the 
transitu;}. See Delivery, No. 6,7 . 183 

2. When goods purchased by, may be stopt in tran- 
situ .... 164,6 

ASSIGNEE. See Assignment, Bill of Lading, Indorse- 
ment, Notice. 
Of bankrupt consignee may recover goods sold on 
credit from the consignor, upon tendering the 
full price . . . 150 

ASSIGNMENT 

Of bill of lading by the consignee, when it will - 
transfer the absolute property to the assignee, 
free from the consignor's right of stoppage in 
transitu ... . 214,24 

B. 

BANKRUPTCY 

Of consignee, no countermand of goods consigned 180 

BILL OF LADING. See Assignee, Assignment, Delivery, 
No. 10, Factor, No» 3, Freight, Indorsement. 
1. If indorsed and transmitted in trust the goods 
cannot be stopt in transitu while the trust remains 
unsatisfied «T . , 164 
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BILL OF LADING— Continued. P<*g** 

2. If conditional, and the condition unperformed 

the consignor may stop the goods in transitu 165 

3. The only kind of document which has been deter- 
mined to have the effect of enabling the consignee 

to transfer property in transitu. See Indorsement 210 

4. How far its negotiability may be restrained 212 

C. 

CARRIER. See Mastership. 

1. Cannot defeat the consignor's right of stopping 
goods in transitu, by claiming a lien on them 

176, n. 209, n. (at) 

2. When liable to an action of trover for refusing to 
deliver the goods to the consignor • 171, n. 

3. Delivery to, when not a determination x>f the tran- 
situs. See Delivery, No. 9. . . 196 

CONSIGNEE. See Delivery, Possession, Stoppage in 
Transitu* 

CONSIGNOR. See Delivery, Possession, Stoppage in 
Transitu* 

COUNTERMAND. See Bankruptcy. 

By the consignor, how most easily effected 166. n. 

D. 

V 

DELIVERY. See Agent, 1. Carrier, 3, Engraver, Inn- 
keeper, Packer, Possession, Ship, Stoppage in 
Transitu, 22, Transitus, 2. Wharfinger, 2. 

1. Of goods, if conditional, and the consignee is 
ready to perform the condition, the goods can- 

/ not be stopt in transitu . . . 164 

2. What mode of, sufficient to determine the tran- 
situs a • . . 176 

3. May be sufficient without the corporal touch of 

the vendee .... ibid* 

. 4. Of the key of the vendor's warehouse seems suf- 
ficient . . . 176,7 

5. Of part of goods sold under an entire contract 
sufficient to determine the transitus of the whole 180 

6. At the warehouse of an agent sufficient where the 
consignee uses it as his own. See Agent, Packer, 183 

7. At a warehouse which the agent of the consignee 
has hired, sufficient if the consignee come and 
exercise any act of ownership upon the goods 
there, though a further destination is in view 186 

6. What not sufficient to determine the transitus 190 
9. To a person who is a mere vehicle between the 
vendor and vendee^not sufficient • 191 



TO STOPPAGE IN TRANSITU- 

DELIVERY— Continued. Page. 

10. Of bill of ladipg by the consignee when it will 
transfer the absolute property • 214,224 

E. 
ENGRAVER. 

Delivery of plate to, by order of thepurchaser not a 
determination of the transitu* . • 190 

F. 

FACTOR. See Agent , Principal. 

1. When so far considered the vendor of goods to 
his principal as to be entitled to stop them in 
transitu .... 154 

2. Cannot stop goods in transitu where he is merely 

a surety for the price . . . 159 

3. May divest his principal of his right of stopping 
goods in transitu by assigning the bill of lading 

by way of sale, 224 ; but not by way of pledge 220 

FOREIGN ATTACHMENT 

On goods does not divest the vendor's right to stop 
them in transitu . • . 176,n. 

FREIGHT. 

Whether the consignee's refusal to pay it, will ena- 
ble the consignor to stop the goods in transitu 164 

I. 
INDORSEMENT. See Bill of Lading. 

1. Of bill of lading in blank, or to the consignee, or 
order, sufficient to enable the consignee to trans* 

fer the property . . .211 

2. When necessary to give the bill of lading that 
effect • . ' . . ibid. 

3. Not necessary in every case • . ibid. 

4. Does not give it that effect in every case • 225 

INNKEEPER. 

Delivery to, when not a determination of the tran- 
situs . 193 

INVOICE. 

Will not it seems enable the consignee of property 
in transitu to alien it . • 210, n. (b) 

L. 
LIEN 

For work done upon goods in the course of trade 
will not entitle the tradesman to stop them in 
transitu .... 161 

-M. 
MASTER. See Carrier, Ship. 

Of a vessel, when justified in delivering goods to the - 
consignee . ♦ . . 104 



INDEX 

MONEY. Pate. 

When it may be stopped in transitu • 158 

N. 

NOTICE. 

What sufficient to the assignee of a bill of lading to 
render it not fairly assignable . 22p 

P. 
PACKER 

Delivery to— when a determination of the transitus, 
. 184 — wh^n not • • . 195,6 

POSSESSION. See Delivery, Stoppage in Transitu. 

1. Seems necessary on the part of the consignee to 
divest the consignor's right of stoppage in tran- 
situ, but not on the part of the consignor to ef- 
fect a stoppage • • • 169, n. (b) 

2. What mode of assumption of, by the vendee suffi- 
cient to determine the transitus . 176 

3. Sufficiently taken by the vendee to determine 
the transitus of the goods by the exercise of 
such acts of ownership as the circumstances 
of the case will permit, 177,8 — By mark* 

. ing the goods, 178 — By the lodgment of the de- 
livery note with the wharfinger, and his trans- 
ferring them in his books, 177, n. (#) — By the 
vendee's weighing them, 180 — by the payment 
of warehouse rent . . 177 

4. When it may be taken by the vendee . 204 

5. What assumption of by the vendee not sufficient 
to determine the transitus, 190 — A demand not 
sufficient, ibid. — Payment of freight not suffi- 
cient . ... ibid. 

6. When it may be taken on the part of the ven- 
dee, 204 — Cannot it seems be taken before 
the goods have arrived at the end of their 
journey . . ibid. 

PRINCIPAL 

May stop goods in transitu consigned to his fac- 
tor on credit . . 157 

R. 

RUSSIA 

% Laws of-— 1, More favourable to the vendor of goods 
than the laws of England . . 197 

2. Allow goods to be recovered by the vendor after 

a delivery on board a chartered ship . . ibid, 

3. Assisted in their operation by the courts here 198 



TO STOPPAGE IN TRANSITU. 

S. 

SHERIFF Page. 

Whether he can defeat the consignor's right to stop 
goods in transitu by taking them in execu- 
tion • . 175, n. ( ) 

SHIP 

Delivery of goods on board a chartered ship when 
sufficient to determine their transitus, 188— 
When no* sufficient • • 200 

. on board a general ship when not 

sufficient to determine the transitus . 197 

STATUTES 

26 Geo. 3. c. 5. s, 4. p. 168. Duties. 
, c.59. p. 213. 

STOPPAGE IN TRANSITU. See Bill of Lading y Deli- 
very, Possession, Transitus. 

1. Definition of the right of • . 149 

2. Nature and extent of . 149,50 
3* Origin of . . 151 

4. Does not proceed upon the ground of rescind- 
ing the contract ^ . 150 

5. A legal right • ... 152 

6. Favoured by the courts . ,-. 152,66 

7. By what persons and under, what contract the 
right may be exercised . . 153 

8. May be exercised by any consignor who is sub- 
stantially the vendor of the goods. See Agent, 
Factor, Principal. . • . ibid. 

9. By a person who consigns goods to be sold on 

the joint account of himself and the consignee 158 

10. Cannot be exercised by a party who does not 
stand in the relation of vendor, either actually or 
substantially. See Factor, Lien. . 159 

11. May be exercised where the vendee has actually 
paid part, or made himself liable for the whole 

of the price . . . 150,162 

12. Where the consignment is conditional. See 
Bills of Lading, Delivery . . 164 

13. How to be effected. See Countermand. 166 

14. May be eifected by any means short of felony 

or absolute violence . . . 166 

15. May be affected without taking possession by a 
corporal touch . . . 167 

16. By an entry of the goods at the Custom-house ibid* 

17. By a claim • . . ibid* 

18. Sufficient by a person who is either a particular 

or a general agent of the consignor at the time 171,2 



INDEX TO STOPPAGE IN TRANSITU. 

STOPPAGE IN TRANSITU— Cont inued. Page 

19. Not sufficient by a person who is not an agent 
of the consignor at the time, though his act be 
afterwards approved by the consignor . 172 

20. When if may be effected. See Delivery > 
Transitu* . . . 174 

21. Can only be effected when the consignee re- 
fuses or is unable to fulfil the conditions of the 
contract, and where the goods are in transitu 
and not aliened by the t consignee to a bona 
fide purchaser * . 174 

82. Cannot be effected at all after delivery to the 
vendee . . . 183 

23. When divested by the consignee's having alien- 
ed the goods • ... . 209 

24. When the vendor has assented to a sale of them 

by the vendee to a third person . 228 

T. 

TRANSITUS. See Delivery, Ship, Stoppage in Tran~ 
situ. 

1. When to be considered as continuing or deter- 
mined .... 175 

2. Can only be determined by an actua} or what is 
equivalent m law to an actual delivery of the 
goods ' . . . • ibid.. 

3. Ended where the goods wait for farther orders 
from the vendee? to put them again in motion 188 

V. 

VENDOR 

May recover for goods which he has stopt in tran- 
situ • • % J51 

W. 

* WAREHOUSE RENT. See Possession, No. S. 

Effect of payment of by the vendor • 182 

WHARFINGER. 

J. When liable to an action for refusing to re-de- 
liver the goods to the consignor . 171 

2. Delivery to— when not a determination of the 
transitus . . ' , 105 

. YHfi END. 
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PORTUGAX STREET, LINCOLN'S INN, LONDON ; 
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with every new and valuable Publication connected with the Law. and 
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CLARKE'S XIBLIOTHECA LEGUM, or Complete Catalogue of the Common and 
Statute Lata Books of the United Kingdom, with an Account of their Dates and Prices $ 
originally compiled by J. Worrall, now further improved, and arranged in a new Manner^ 
interspersed with Observations, from the best authorities, on the principal Works : with 
numerous Additions and Corrections not to be found in any other Law Catalogue now extant. 
By John Clabxb, Law Bookseller. In a Pocket Volume, price 9s. 

1. ADDINGTON's ABRIDGMENT | 0. ANSTRUTHER's REPORTS in 
OF PENAL STATUTES, which exhibits, at the COURT of EXCHEQUER, 3 volt. 



one view, the Offences, and the Punishments 
or Penalties in consequence of those Offences, 
the mode of recovering and application of the 
Penalties, the number of Witnesses, and the 
jurisdiction necessary to the several Convic- 
tions, and the Chapters and Sections of the 
enacting Statutes ; to which are subjoined, a 
variety of adjudged Cases. The Fourth 
Edition, with Additions, by Sir William 
Addington, knt. ; late one of the Magistrates 
of the Public Office, Bow Street : To which 
is added, a Continuation of the Statutes to the 
61st Geo. III. 

It is to be observed, that this Edition is the 
same as the Edition of 1795, except with the 
Addition of the Statutes to 51st Geo. III. 
4to. 21.2s. 

2. AMBLER's REPORTS in the 
COURT of CHANCERY, folio, 11. lis. 0d. 

*** This Volume consists chiefty of Cases 
in Lord Hardwicke's Time, with some few of 
later Determination in the Court of Chancery, 
and Jills up the Time between Lord Hardwieke 
end Lord Thurlow. 

3. ANDREW'S REPORTS in the 
KING'S BENCH, 8vo. 9s. 

4. AN INDEX to the REPORTS 
of CASES decided in the Courts of Common 
£aw, from Edw. II. to Ceo. III. royal 8vo. 
Parti. 7s. 6d. 

5. A NEW and USEFUL/TABLE 

of COSTS as between Attorney and Agent, 
•hewing at one view the whole of the Charges, 
as allowed for Writs, &c. and the Costs for 
Plaintiff and Defendant, la,6d. 



7. ATHERLEY's PRACTICAL 

TREATISE of the Law of Marriage and 
other Family Settlements, royal 8vo. 11. 4s. 

8. .ATKYN's REPORTS in the 
COURT of CHANCERY. The Third Edition, 
with Notes and References, and to the Re- 
gister Books, by F. W. Sanders, ' Esq. of 
Lincoln's Inn, 3 vols, royal 8vo. 31. 3s. 

9. ATTORNEYS PRACTICE in 

the K. B. & C. P. Epitomized. New Edition, 
improved and enlarged, 8vo. 3s. 6d. 

10. ATTORNEY and SOLICITOR'S 

NeW Pocket Book, and CONVEYANCER'S 
ASSISTANT, by F. C. Jones. Third Edition, 
by A. Highmore, 2 vols. 12mo. 12s. 6d. 

11. BACONV(Lord) READING of 
the STATUTE of USES, 8ro. 2s. Od. 

12. BACON'g ABRIDGMENT of 

LAW and EQUITY, with Additions, by Sir 
H. Gwillim, 7 vols, royal 8vo. 

13- BACON's COMPLETE ARBI- 
TRATOR, or the Law of Awards ; containing 
plain and easy Directions to all kind of Arbi- 
trators, 8vo. 6s. 

14. BALL andhBEATTY's RE- 
PORTS in CHANCERY, Ireland, 1807, 8, 9; 
vol. I, royal $vo. 11. 7s. 6d. 

15. BARNARDISTON's RE- 
PORTS of Cases in chancery, folio, 1*. 

16. BARNE's NOTES of CASES 
in POINTS of PRACTICE in the COMMON 
PLEAS, rojal Svo. Ids. 



Law Books published by 



17. HARRINGTON** OBSERVA- 
TIONS ob the more ANCIENT STATUTES. 
A new Edition, being the Fifth, 4 to. 11.1s. 

18. BARTON'* PRECEDENTS in 

CONVEYANCING, 6 vols, royal 8vo. 61. 6s. 

19. BIRD'S SUPPLEMENTAL 

VOLUME (being the seventh) to Mr. BAR- 
TON'* MODERN PRECEDENTS in CON. 
VEYANCING, containing inch Miscellaneous 
Deeds at are not in the original Work/ To 
whioh is added, a new, very copious, and 
particular Index to the whole Work. Royal 
•vo. 11. Is. 

2D. BARTON's ELEMENTS of 

CONVEYANCING; with an Essay on the 
Rise and Progress of that Science ; and Re- 
narks on its Study and Practice; including 
• Course of Reading, and List of Books for 
the Use of Students and Practitioners, com- 
prising all that is to be met with in the Sta- 
tutes, Reports, and other legal Repertories, on 
the various Branches of Conveyancing, &c. 
bow complete with Index, in six very large 
royal 8vo. volumes, 61. 6s. 

21. BARTONS SELECT COL- 

LECTION of 13 printed BLANK DRAFTS, 
comprising such as are of the most general 
Use in Practice, with Variations, adapting 
them to different circumstances of title. 

These Drafts are printed on folio Copy or 
Jfrqft Paper 9 (on one side only J and will be 
found of material use and convenience to pro-' 
feseional Gentlemen, in all cases where imme- 
diate expedition is requisite; and in particular, 
to each Country Gentlemen as hose not an 
opportunity of submitting their Drafts at every 
turn to the perusal of a regular conveyancer. 
Price 11. 10s. the set, or single Draft, 3s. 

32. BAYLEY (Mr. Justic^ on the 
LAW of BILLS of EXCHANGE, Cash Bills 
and Promissory Notes. Third Edition, with 
Additions. \8vo. 10s. 6d. • 

23. BEArWE'8 LEX MERCA- 

TORIA i or, A COMPLETE CODE of 
COMMERCIAL LAW; being a general 
Guide to all Men in Business. The Sixth 
Edition, aonsideraoly Enlarged and Im- 
proved, by Josbph Chitty, Esq. in 2 vols. 4to. 
*f.!3s. 6d. 

24, BIRD'S NEW POCKET CON- 
VEYANCER, or Attorney's Complete Pocket 
Book | comprising a choice Selection and 
great variety of the most valuable and ap- 
proved Precedents in Conveyancing ; in which 
the modern forms int«$n$ed oy Conveyancers 
of the highest Eminence; ♦ are particularly 
attended to, and thellpacy of them ex- 
plained. Second Edition. 2 Pocket Volumes. 

25/ BIRH'8 ASSISTANT to the 

PRACTICE of CONVEYANCING, contain- 
ing Indexes or References* to lae wveral 
Deeds, Agreements, and other Assurances^ 
comprised in the several Precedent Books of 
Authority now in Prhrt, 3f . 6d. 

26. BOOTE's HISTORICAL 

TREATISE of atr ACTldlr or SHIT at LAW. 
-*»-» Edition, by J. BaUauttne, Es^. 8vo.9s.0d, 



27. > BOOTH'S NATURE and 1 

PRACTICE of REAL ACTIONS, in \helt 
Writs and Process, both original and judicial. 
New Edition, with the Notes of Mr. Serjt. 
Hill. Royal 8vo. 16s: 

28. BRADY's HISTORICAL 

TREATISE of CITIES and BOROUGHS, 
shewing from whom tbey received their Liber- 
ties, Privileges, and Immunities, and what 
made and constituted a free Burgh and free 
Burgesses, as also when they first sent their 
Representatives to Parliament, 8vo. 5s. 

20. BRANCH'S PRINCIPIA^ 

LEGIS et EQUITATIS, being an Alphabe- 
tical Collection of above 1000 Maxims, Prin- 
ciples, or Rules, Definitions, and memorable 
Sayings in Law and Equity. Second Edition, 
with Additions, 12mo. 5s. 

30. BRIDGMAN's SUPPLEMENT 

to the first edition of the DIGESTED INDEX 
in CHANCERY, &c. royal 8vo. 10s. 6d. 

31 . BRIDGMAN's INDEX, 3 vojs. 

royal 8vo. 31. 12s. 

32. BR1DGMAN on the STUDY 

and PRACTICE of the LAW, 8vo. 4s. 6d. 

33. BURROWs (Sir James) REt 
PORTS of CASES argued and adjudged is 
the COURT of KING'S BENCH, during the 
Time Lord Mansfield presided in that Court, 
The Fifth Edition, with the Addition of CritK 
cal Notes and Observations, and References ts 
other Reports and Authorities, from the MSSt 
of Mr. Serjt. Hill, £ vols. royal.8vo. 41. Ids. . 

34. BURTOWs PR ACTICE of the 
OFFICE of PLEAS in the EXCHEQUER, 
with Precedents of Pleadings, and the* Rules 
of Court for regulating die Practice. 2 vehr. 
8vo.l3«. 

35. BUTLER's HORiE JURIDI- 

CJE SUBSECIVJE, being a connected Series ' 
of Notes respecting the" Geography, Chrono- 
logy,, and Literary History of the principal 
Codes and original Documents of the Gre- 
cian, Roman, feudal, and Canon taw, royal 
8vo 9s. 

36. CALLIS on SEWERS. Fourth 

Edition, with the Addition of the Notes of the. 
late Mr. Serjt. Hill, royal 8vo. 15s. 

Mr. Just. Butter said, that Collins Reading 
is one of the best performances on that subject, 
which has always been admitted as good autho- 
rity. 2 Term Rep. 205. 

37. CHITTY on BILLS and 

NOTES. Fourth Edition, enlarged, 8v». 15^ 

3& CHlTTY!s TREATISE of 
PLEADING, 2 vols* royal 8 vo. 31.3*. ' 

39. CHITTYV TREATISE of the 

LAW relative to Apprentices and Journeymen, . 
and their Masters, as to setting up- sad -em- 
ploying others in Trade, 8 vo. 7s> 6d. 

40. CHlTTY's I REATISE on the 

LAW of NATIONS, aud«n Orders in Council,' 
and Licences. 8vo. 10s. 0d.' ' 

41. CHlTTY's GAME LAWS and 
FISHERIES. 2 vol*. 8 yd. 11.1U.W. 
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42. CHRISTIAN'S ORIGIN, PRO- 
GRESS, and PRESENT PRACTICE of the 

BANKRUPT LAW, both in England and in 
Ireland. 2 vols. §vo. IK 14a. 

This work contains all the English and Irish 
Bankrupt Statutes, the decided Cases abridged 
are annexed in the Notes to each Section, to 
which they are referrable, with the Author's 
Observations upon each case; the General 
Orders of. the Chancellor; to which are sub- 
joined Notes, referring to every material deci- 
sion in Bankruptcy; find a copious Index to 
the whole. 

Th^ two Volumet-form a complete System of 
the Bankrupt Law, including both Theory and 
Practice. 

43. CHRISTIAN^ COLLECTION 

of PRACTICAL PRECEDENTS in BANK- 
&UPTCY, with Notes, 8vo. 

44. CHRONOLOGICAL TABLE, 

or Index to the Reports of adjudged Cases in 
the Courts of Law and Equity, from Edw. I. 
to 40 Geo. III. engraved on a large sheet, 
1 coloured, 7s. 6d. 

45. CLARKE'S LAW POCKET 

BOOK, containing blank ruled pages under 
■ the heads of terms and sittings, /or the inser- 
* tion, by Counsel or Attornies, of minutes of 
causes in which they may be retained; and 
also for memorandums, instructions, and cash 
every day in the year. A Professional 
Reukmbbancbii, containing at one view the 
law business appointed on particular days in 
the year, 'the holidays, &c. Lists of the 
Houses of Lords and Commons, law offices, 
stamps, and a variety of other useful articles. 
—(To be continued annually,)—' oe&try bound, 
Pockets and Tuck, 6s. 

46. CLIFFORD'S REPORTS of 

Controverted Elections for Southwark, rela- 
1 tive to Treating. 8vo. 10s. 6d. 

47. LORD eOKE's FIRST PART 

of the INSTITUTES of the LAWS of 
ENGLAND. A new Edition, being the 16th, 
by F. Hargrave and C. 'Butler, Esqrs. 3 vols, 
with the second, third, and fourth Parts of the 
Institutes. 4 vols, in all 7. vols, royal 8™. 51 .5s. 

. 48. LORD COKE'« FfR&T PART 
of the INSTITUTES, by Hargrsv<*and Butler. 
ftew Edition. May be had separate, in 3 vols, 
loyal 8vo. 21. 17s. 

49. LORD COKE'« Second, Third, 
and Fourth PARTS of the INSTITUTES, 
4 vols, royal 8vo. 21. 15s. 

This edition of the latter Institutes is im- 
proved by the addition of authentic Translations 
of the Statutes, and marginal References to 
modem Authorities. 

50. COLLECTANEA JVRIPICA; 

being a Collection of Tracts relative to the 
Practice of the Law. 2 vols. 8?o, 15s, 

phis Collection contains several very valua- 
•le Law Tracts not before published, with 
several original Cases, Arguments, Judgment* 
and Opinions of eminent metfern Counsel on 



djgicuU and important Questions in Law> 
including several of that able Conveyancer, 
Mr. Fearne. , 

51. COLLECTION of CASES in 

LAW, EQUITY, and CONVEYANCING, 

with Opinions of eminent Counsel thereon. 
2vols, 8vo. 15s. 

This is a Selection from a large Collection of 
Opinions on special Subjects by several sate 
eminent Counsel, among which are contained 
many elaborate Opinions of those late eminent 
Conveyancers, Mr. Booth, Mr, Fearne, Sp. 

52. COMYN's , DIGEST of the 

LAW, 6 vols, royal 8vo. 

54. COOTEV ANALYSIS of 
FEARNE on REMAINDERS and DEVISES, 
with Notes of Mr. Butler, royal 8vo. 10s. 6d* 

55 CROSSs VIEW of the PRAC- 
TICAL BENEFITS and ADVANTAGES 
of the LAWS and CONSTITUTION of 
ENGLAND. 8vo. 5s. 

56. CUNNINGHAM'S Complete 
LAW DICTIONARY, on a more extensive 
Plan than any hitherto published, 2 vob . folio, 

21 2s 

57. CUNNINGHAM'* LAWS of 

SIMONY. 8vo. 5s7 

59. CURRY's ABRIDGMENT of 

BLACKSTONE*s COMMENTARIES, with 
Notes corrective and explanatory. Second 
Edition, enlarged. 8vo. lis. 

61. DEINOLOGY, or the Union of 

Reason and Elegance, being Instruction* to ft 
young Barrister, with a Postscript, suggesting, 
some Considerations on the viva voce Exami- 
nation of Witnesses at the English Bar, 
Second Edition, 8vo. 4s. 

62. DOUGLASS ELECTION 

CASES, 4 vols. 8vo. 21. 2s. 

63. DOW's REPOHTS of CASES 

upon APPEALS and WRITS of ERROR la 
the HOUSE of LORDS, 53 to 55 Geo. III. 

2 vols, royal 8vo. 21. 7s. to be continued. 

The Importance to the Profession of having 
regular Reports of the Cases decided in the 
last resort, must be so obvious, and the deside- 
ratum which exists in this respect so well known, 
that it might appear unnecessary to say any 
thing here by way of notice, were it not for 
this peculiarity attending the present Publica- 
tion — that it farms, perhaps, thefrst instance, 
as faros concerns the decisions of the bouse of 
Lords, in which a detailed view has been at- 
tempted to be given of the judicial speeches or 
observations eotpkdning the grounds and prin- 
ciples upon which these decisions rest. The 
compilation by Mr. Brown, and Ihe Appendix 
by Mr. Tomlins, though their utility is univer- 
sally acknowledged, are unavoidably defective 
in this most material particular. It is hoped, 
therefore,, that a work in whie% tr is endeavoured 
to combine that kino] of advantage derived from 
t&e publication just mentioned, with another 
essential advantage in whichtheyare necessarily 
defcienf, mo^be found not altogether unthout 
I its value, 

f * 
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64. DISNEY'S COLLECTION of 

ACTS of PARLIAMENT relative to COUNTY 
and BOROUGH ELECTIONS in IRELAND 
and SCOTLAND, with References to several 
repotted Cases, 8vo. 9s. 

66. DISNEY's COLLECTION of 

STATUTES relative to ELECTIONS , in 
ENGLAND, IRELAND, and SCOTLAND, 
with Notes and References to several reported 
Cases, and copious Index. 8vo. 19s. 

CO. DISNEY's PRACTICAL 

ABRIDGMENT of ELECTION LAW ; From 
the Issuing of the Writ to the Return, adapted 
particularly to the Use of Returning Officers, 
Candidates, and Electors, in the respective 
Proceedings for Counties, Cities being Coun- 
ties, aud Boroughs. - 8vo. 7s. 6d. 

67. DUKE's LAW of CHARIT- 
ABLE USES, and MORTMAIN, enlarged. 
By R. W. Bridgman, Esq. royal 8vo. 19s. 

68. EPITOME of the PRACTICE 
of the COURT of CHANCERY, from the 
Commencement of the Suit to the Decree. 
With an Appendix of Useful Precedents and 
the new Fees. By S. Turner. 8vo. 3s. 6d. 

69. EPI TOME of the PRACTICE 
in the EXCHEQUER of PLEAS. 8vo. 3s. 3d. 

70. ESPINASS's DIGEST of the 

LAW of ACTIONS and TRIAJUS at NISI 
PRIUS: Fourth Edition with Additions, 
2 vols, royal 8vo.ll. 10s. 

71. FONBLANQUE's TREATISE 

of EQUITY. Fourth Edition. To which is added 
Francis's Maxims of Equity, 2 vols, royal 8vo. 

72. FQRREST's REPORTS of 

CASES in the COURT of EXCHEQUER, 
42 Geo. III. royal 8vo. 6s. sewed. 

73. JUDGE FOSTER'S REPORTS 

of CROWN CASES, and DISCOURSES on 
CROWN LAW. Third Edition. By M. 
Dodson, Esq. 8vo. 13s. ' 

74. GABBETT's ABRIDGMENT 

•f the STATUTE LAW, 3 vols. 31. 12s. 

75. THE GAME LAWS; acorn- 

prehensive and familiar Treatise, comprising*, 
all the Statutes and Resolutions of the Courts 
relating to Game. New Edition, in a neat 
Pocket Size, 2s. 

76. GILBERT'S LAW and PRAC- 
TICE of DISTRESSES and REPLEVINS. 

Third Edition, with Additions. By William 
Hunt, Esq. 8vo. 7s. 6d. 

77. GLAN VILL's REPORTS of 
CASES of CONTROVERTED ELECTIONS ; 
To .which is prefixed an Historical Account 
of the ancient Right of determining' Cases on 
Controverted Elections, 8vo. 5s. x 

78. HAND^LAW and PRACTICE 
of PATENTS, 8vo. 5s. 

79. HASH'S SELECTION of 

JltfLES occurring in the Prosecution and 
Defenee f Personal Actions in the Court af 
%. S. with Notes, Svo. 5s. ' >« .. 

M. HAND'S SQLKWOR'* ^S-t 
SISTANT in CHANCERY, cofltftafc i 




300 interlocutory Orders and Proceedings it 
daily .Use. 8vo. 10s. 6d. 

81. HARGRAVE's JURIDICAL 
ARGUMENTS and COLLECTIONS, 2 vols. 
4to. 11. 15s. 

82. HARGRAVE's JURISCON- 

SULT EXERCITATIONS, vols. 1, 2, and 3- 
4to. 61. 18s. ' 

83. HARRIS'S JUSTINIAN'S IN- 

STITUTIONS, with Notes relative to the 
Laws of England. New Edition,4to. 11. 10s. 

84. HERAUD's PRACTICAL 

STAMP TABLE, comprehending all the Du- 
ties now Payable, alphabetically arranged: 
being also an Analytical Treatise, and Com- 
pendious Digest of the Whole Law of Stamps; 
shewing at one view the present contrasted 
with the old duties, to which are added Cases 
argued, and Annotations on Material Points. 
1814. 8vo. 9s. 

85. HERAUD's SYNOPSIS of 

STAMP DUTIES, being the Substance of 
the Schedules of the Act 65 Geo. III. com- 
mencing September the 1st, 1815. In a Pocket 
Size, 2s. 6A. or in a Sheet Table, 5s. 

This Table is also included in Clarke's 
Law Pocket Book for 1816. 

86. HODGSON'S TREATISE on 

SHORT HANp. Is. 6d. sewed. 

87. HORNE's COMPENDIUM of 

the STATUTE LAWS and REGULATIONS of 
the COURT of ADMIRALTY. 12mo. 4s, 6d. 

88: HORNE's MIRROR of JUS- 

TICES, to which is added the Diversity «f 
Courts, and their Jurisdictions. 8vo. 4s. 

89, HULLOCK's LAW of COSTS 
in CIVIL ACTIONS and CRIMINAL PRO- 
CEEDINGS ; the Law relative to the Ritfht 
of Plaintiff and Defendant to Costs in Civil 
Actions; the Costs to be recovered—On 
Amendments— Repleaders— Bringing Money 
into Court— Errors-Replevin— On new Trials 
being granted, and tor not proceeding to 
Trial— And in Actions by and against Exe- 
cutors. Second Edition, with Additions, (de- 
dicated, by permission, to LordEHenborouzb.) 
2 vols. 8vo. 11. Is. 

90s IMPEY's NEW INSTRUC- 
TOR CLERICALIS, stating the Authority, 
Jurisdiction, and Modern Practice of the 
Cdurt of KING'S BENCH. The Eighth 
Edition, with very considerable alterations to 
the present time, royal Svo. 11. lis. 

91. IMPEY's NEW INSTRUC- 
TOR CLERICALIS, stating the Authority, 
Jurisdiction, and -Modern Practice, of the 
Court of COMMON PLEAS. The Fifth Edi- 
tion, with very considerable Alterations aid 
Additions to the present Time, royal 8?o. 
11. 7s. boards.' 

92. IMPEY's PRACTICE of the 
OFFICE of SHERIFF and UNDER-SHE- 

IFF, shewing the. Powers . and Duties of 
iose Officers, the Manner of appointing the 
%b Sheriff, Under-Sheriffs, and their Depu- 
ties, Election of the Sheriffs of London w& 
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Middlesex, with the By-laws of the City re- 
lative thereto ; the Nature of Actions by and 
against Sheriffs; including all the modern 
Determinations and necessary Precedents of 
Returns to .Writs. &c. Also, the Practice of 
the Office of CORONER; shewing the Mode 
of his Appointment, with the Powers and Du- 
ties of taking Inquisitions, and Mode of hold- 
ing Courts. — To each of which Works are 
added copious Appendixes of useful Prece- 
dents. Third Edition, with considerable Al- 
terations and Improvements. Royal 8 vo, 11. 2s. 

93.IMPEY'»MODERN PLEADER, 

containing the several Forms of commencing 
and concluding Declarations in all personal 
and mixed Actions, in superior and Inferior 
Courts^ and by or against particular Persons, 
with Notes thereon; Also, a Collection of 
choice and useful Precedents, for Peclarations, 
in the Action of Account, and common As- 
sumpsit, with those on Bills of Exchange and 
Promissory Notes; to which are added, the 
Forms of the Indebitatus Counts in Debt, and 
Precedents of Declaration in Debt upon Bills 
and Notes, Money Bonds, Bonds for Per- 
formance of Covenants, Bail Bonds, Replevin 
Bonds, and upon Recognizances of Bail, with 
a variety of useful Notes and Observations 
thereon; the several Cases determined in 
those Actions, with tbe Evidence necessary 
to support each Declaration : the Whole made' 
easy and useful to Students, and to the Prac- 
tises in Town and- Country; furnishing the 
latter with the necessary Instructions for their 
Agents, (dedicated by Permission to Lord 
Sllenborough.) Second Edition, with great 
Additions, royal 8vo. 11. 

04. JACOB'. LAW DICTIONARY, 

by T. E. Tomlins, Esq. 2 vols. 4to. 

95. JACOB'S LAW DICTIONARY, 

defining and interpreting the Terms or Words 
of Art, by T. E. Tomlins, Esq. 2 vols, royal 
8vo. ll.5s. 

96. JENKINSON (Earl of Liver- 
pool) on the CONDUCT of GREAT BRITAIN 
in respect of NEUTRAL NATIONS. New 
Bdition, 8vo. 2s. 6d. sewed. 

W. JEREMY s LAW of CAR- 
RIERS, INN-KEEPERS, WAREHOUSE- 
MEN, and other Depositaries of Goods for 
Hire. This Work contains every thing relat- 
ing to the Carriage of Goods and Persons by 
Land and Water, Freight, Lien, Stoppage in 
Transitu, Wharfage, Porterage, and Ware- 
housing; the Duties of Hackney-Coachmen 
and Porters in London, the Postage of Letters, 
lie. the Duties of Inn-keepers, and Privileges 
of their Guests. 8vo.7s. 

98. TCELHAM's NORMAN LAW 

DICTIONARY, to render easy the Reading of 
Ancient Records and Books relating to this 
Nation. 8vo. 8s. 

99. KELYNGE's REPORTS on 
PL54S of the CROWN, folio, 6s. 

100. LAWS respecting LANDu 
LORDS, TENANTS, and LODGERS, with 
Practical #irectwns concerning Assignments, 



Surrenders, Agreements, Covenants, Repairs, 
Waste, Rent, Distress and Ejectment. . Con- 
taining Treatises on Estates for Life, for Years, 
and Copyhold Estates. With an Appendix of 
Precedents, by James Barry Bird, Esq. Ninth 
Edition, improved. 8vo. 3s. 6d. sewed. 

101. LAWS respecting WILLS, 
TESTAMENTS and CODICILS, and EXE- 
CUTORS and ADMINISTRATORS; in 
which the Statute of Wills is particularly con- 
sidered and illustrated. And an Appendix of 
the most approved Forms of Wills, &c. relat- 
ing to every Species of Property. By J. B. 
Bird, Esq. Sixth Edition, 8vo. 3s. 6d. sewed. 

102. LAWS respecting MASTERS 
and SERVANTS, ARTICLED CLERKS. 
APPRENTICES, JOURNEYMEN, and MA- 
NUFACTURERS ; comprising all the Laws 
respecting Combinations among Workmen. 
With an Appendix. Sixth Edition. 3s. 6d. • 

sewed 

103. LAWS respecting, PARISH 
MATTERS} containing .the several Offices 
and Duties of Churchwardens, Overseers of 
the Poor, Constables, Parish-Clerks, Sexton, 
Beadles, &c. Together with the Laws re* 
specting Rates and Assessments, Settlements, - 
and Removals, and of the Poor in general. 
With an Appendix of all such Instruments" 
as occur in the Management of Parish Affairs. 
By f. B. Bird, Esq. Sixth Edition, 8vo. 3s. 6d. 
sewed. 

*** The above four Publications, for the 
Accommodation of ' those toko take them to*. 
gether, may be had, done up in one convenient 
Volume, under the Title of Law Selections, 
Vol. I. price 12s. in boards, or 14.3. 6d. bound, 

104. LAWS respecting TITHES, 

whether personal, predial, or mixed. Like- 
wise of Leases and Agreements concerning 
Tithes, and all other Matters necessary for 
the Information of Farmers, Clergymen, and 
Country Solicitors. By the Author of the 
Landlord and Tenant. Fourth Edition, 8vo. 
3s. 6d. sewed. 

105. L A W& respecting TRAVEL- 
LERS and TRAVELLING, comprising all 
the Cases and Statutes relative to that sub- 
ject. Second Edition, 8vo. 3s. 6d. sewed. 

106.LAWS respecting HIGHWAYS 
and TURNPIKE ROADS : comprising the 
Common Law relating to Highways ; with a 
full Abstract of the Statute Law relative to 
Highways and Turnpike Roads, and an Ap- 
pendix of Forms and Precedents, 8vo. Third 
Edition, 3s. 6d. sewed. 

107. LAWS respecting COMMONS 

and COMMONERS. With an Appendix of the 
Mode and Ex pence ofProceeding in Parliament, 
for the Purpose of obtaining an Act for the en- 
closing of Commons and other Waste Lands; 
By the Author of the Laws of Landlord and 
Tenant. 8vo. Second Edition, 3s. 6&. sewed. 
The above four Publications, forming the 
second and last Volume of the LawSblbctiors, 
may be had, if taken together, done up} Price 
lfy, in boards, or 14$. Qd. bound. 
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108. LEACH 1 * CASES in CROWN 

LAW. Fourth Edition, with great Additions, 
S volt, royal 8jro. 91. 2s. 

109. LEWIS on MARRIAGES, 

13mo. 4s. 6d. 

110. LILLY'S MODERN EN- 

TBIES of SELECT PLEADINGS in the 
KING'S BENCH, C. P. and Exchequer. 
Fifth Edition, 9 vols, royal 8ve. 11. 4s. 

111. LITTLETON'S TENURES in 

English, printed from the Second Edition of 
the Commentaries of Sir Edward Coke, care- 
fully corrected in a Pocket Volume, 8s. or 
fine paper, 14s. 

* Considering the universal estimation in which 
Littleton's Work is held, and tliat it generally 
is the first Work put into the Student's hands, 
and it is very singular that no correct edition 

> without the Commentary) has yet been published 
until the present, 

112. LUFFMANV CHARTERS of 

L0ND6N, complete, also Magna Charta and 
the Bill of Rights, 8ro. 6s. 6d. 

113. MADDOCK's PRINCIPLES 

and PRACTICE of the COURT of CHAN. 

CERY ; comprising the Common Law Juris- 
diction—Equity Jurisdiction— Statutory Ju- 
risdiction—Specialty Jurisdiction, 2 vols, 
rayal 8vo. 21. 6s. 
. 114. MADDOCK's LIFE of LORD 

80MERS, including Remarks on the Public 
Affairs in which he was engaged, and the Bill 
•f Rights, with- a Comment. Part I. 4to. 
11. lis. 6d. 

. 115. MANNING'S DIGESTED 

INDEX to the NISI PRITJS REPORTS, with 
Notes and References. The present Volume is 
founded upon an Abridgment of the Reports of 
/ Peake, Etpinasse, and Campbell, undertaken 
on the plan of Comyn's Digest. Royal 8vo, IBs. 

116* MONTEFIORE'b COMMER- 
CIAL and NOTARIAL PRECEDENTS: 
consisting of the most approved Forms, spe- 
cial and common, required in the daily 
Transaction of Business, by Merchants, 
Planters, Traders, Notaries, Attornies, &c. 
each set of Precedents preceded by a Sum- 
mary of the Law on the Subject, particularly 
OB Bills of Exchange, Insurance, Salvage, 
lie. at settled* and determined by the late 
Decisions: with an Introduction, containing 
the practical Notarial Forms in Mercantile 
Transactions; an Accurate Table of Notarial 
fees j and Stamps, and an Appendix, com- 
prising the Acts of Parliament, relative to 
Shipping and Maritime Affairs, to the present 
Time. By JOSHUA MONTEFIORE, At- 
torney and Notary Public of the City of Lon- 
don. Second Edition, with considerable Al- 
terations and Additions, 4to. 11. 10s. 

118. MODERN REPORTS, or 

Select Cases adjudged in K. B. C. P. Chan- 
eery and Exchequer. With Additional Notes 
anil References to Modern Authorities. By 
Thomas Leach, Esq. Banister at taw. 12 vol*, 
royal Shro. * 



119. MORGAN'S ESSAYS upon 

the LAW of EVIDENCE, NEW TRIALS, 
SPECIAL VERDICTS, TRIALS at BAR, 
and REPLEADERS. 3 vols, royal Svo. 18s. 

120. NEW LAW .LIST ; being a 

List of the Judges and Officers of the Courts 
of Chancery, King's Bench, Common Pleas, 
and Exchequer, with a List of Certificated 
Conveyancers, Special Pleaders, and Attor- 
nies, and London Agents, &c. &c. By J. 
Hill, of the Stamp Office. 12mo. 6s. neatly 
bound. Published Annually, 

121. NEWNAM's COMPLETE 

CONVEYANCER, or the Theory and Prac- 
tice of Conveyancing in all its Branches. The 
Practical Part consisting of Precedents of 
every Kind, that the Practisers of ' the Law 
of every Denomination can possibly have 
Occasion to consult in the Course of Business. 
The Theoretical Part consists of the Law of 
Conveyancing, or the various Methods of ac- 
quiring and conveying Estates both real and 
personal. Three large folio vols. 41. 10s. 

122. NICHOLL's brief EXPOSI- 
TION of the LAWS relative to WILLS and 
TESTAMENTS, with an Abstract of 38 Geo. 
III. relative to Legacies. Svo. 3s. 

123. ORDERS of the HIGH 

COURT of CHANCERY, made by Lord 
Erskine and Sir Wm. Grant. With Turner's 
Chancery Epitome. 3s. 6d. 

124. POWELL's ORIGINAL 

PRECEDENTS in CONVEYANCING, 
Revised. With Notes and Remarks expla- 
natory of the Nature and Efficacy of tha 
several Assurances contained in the Collec- 
tion. By C. Barton, of Jhe Inner Temple, 
Esq. Second Edition, with Additions, 3 vols, 
royal 8vo. 21. 8s. 

126. PRACTICE relating to 
BANKRUPTS EPITOMISED. Svo. 3s. 6d. 

127. PRACTICAL POINTS m 
CONVEYANCING, drawn from the daily 
Experience of a very extensive Practice, by 
a late eminent Conveyancer, to which is added 

' a Treatise on the different Parts of a Deed, by 
J. Ritson, Esq. cVo. 6s. 

128. PftESTON's TREATISE on 

CONVEYANCING, being a Series of Prac- 
tical Observations written in a plain familiar 
style, . whieh have for their object to assist in 
preparing Draughts, and in judging of the 
Operation of Deeds, &c. &c. with an Appen- - 
diz of Precedents. 2 vols, royal 8Vo. 21. 2s. 

129. PRICE'S REPORTS in 

COURT of EXCHEQUER, 64 and 56 Geo. 
III. These Reports will be continued. Royal 
8vo. 12s. 

l30.REDESDALE's (Lord) TREA- 
TISE of Pleadings in Suits in the Court of 
Chancery. Third Edition, royal Svo. 

131. REEVES's LAW of SHIP- 
PING and NAVIGATION. Second Ration, 
wkh Additions. 8vo. 12s. 

132. REPORTS of CASES ir^the 

&. J*, and CHANCERY, during the 
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Lord Hardwicke presided in those Courts, 
from a Manuscript never before printed. With 
Notes by Win. Ridgway, Esq. Barrister at 
Law. Royal Svo. 10s. Od; 

133. RITSO> INTRODUCTION 

to the SCIENCE of the LAW; shewing the 
Advantages of a Law Edueatiou, grounded on 
the Learning of Lord Coke's Commentaries 
upon Littleton's Tenures; or, as they are 
called by way of distinction, " The Institute," 
with a view either to the Bar, the Senate, or 
the Duties of Magistracy. 8vo. 9s. 

134. RITSON's JURISDICTION 

of a COURT LEET, with Precedents. Se- 
cond Edition, much enlarged, 8vo. 6s. 

135. RITSON's OFFICE of CON- 
STABLE, being an entirely new Compen- 
dium of the Law concerning that ancient Mi- 
nister for the Conservation of " the Peace ; 
carefully compiled from the best Authorities, 
with an Introduction containing the Origin 
and Antiquity of the Office. Second Edition, 
corrected and enlarged. 8vo. 3s. 6d. 

136. ROWE's OBSERVATIONS 

on the RULES of DESCENT, 3s. 6d. 

137. ROWE's Vindication of 
Blackstone's Commentaries. 8vo» 6s. 

138. RULES, ORDERS and RE- 
SOLUTIONS of the COURT of KING'S 
BfeNCH, with Notes and References explana- 
tory of tbe Practice. By J. Bourne. 8vo. 8s. 

139. SALKELD's REPORTS in 
the K. B. and CHANCERY, with Additional 
Notes by W. D. Evans, Esq. 3 voli. royal 
8ro. 21. 2s. 

140. SELWYN's ABRIDGMENT 

•f the LAW of NISI PRIUS. Third Edition, 
with considerable Additions, 2 vols, royal 8vo. 
21. 10s. 

141. SELECT OASES in % the 
HIGH COURT of CHANCERY, before the 
Lords Commissioners of die Great Seal and 
the late Lord Chancellor Wing. Folio, 7s. 6d. 

142. SMITHS TERM REPORTS 

in the K. B. 44, .45, and 46 Geo. HI. 3 vols. 
8rp. 16s. each. 

* # * These^ Reports contain many Cotes not 
to be found in any other Publication. . 

143. STATUTES .at LARGE 

from Magna Charta to the Union of the 
Kingdoms of Great Britain and Ireland. 
41 Geo. III. 1800. By T. E. Tomlins, and 
John Raithby, Esqrs. Barristers at Law, 10 
wis. 4to: 311. 10s. 

STATUTES at LARGE, in 20 vols, 8vo.£U. 

STATUTES at LARGE from the Union 
with I reland , 41st to 54 Geo. III. 5 vols. 4to. 

STATUTES at LARGE from the Union 
with Ireland, 41st to 54 Geo. III. in 12 

▼ols. 8vO; 

These . editions are continued annually, 
and any volume or session may yet be had 
separately. 

*#* Gentlemen leaving Orders with Messrs. 
Claris for the above Statutes, will have them 
regularly continued as toon at published, ' 



144. STANDING ORDERS (the 

new) of die HOUSE of COMMONS, 1815, 

relative to Private Bills and other Matters*; . 
with the Orders of x the House of Lords, and 
Tables of Fees to be taken by the Officers of 
both Houses of Parliament. To which are add- 
ed the New Increased Costs in the Courts of 
Chancery, King's Bench, and Examiner's 
Office in Chancery. 8vo. 0s. 

*«* The House of Commons having made 
several Jfew Standing Orders, refirred them to 
a Committee, who having arranged and is* 
corporated them together, it was ordered by the 
House they should be printed / and as all per* 
sons should be acquainted with these New Or- 
ders to direct their proceedings on application 
for private bills, it was thought desirable to put 
them in a form for general use. 

145. STARKIE's PRACTICAL 

TREATISE on CRIMINAL and CROWN 
LAW, with a Colkction of Precedents of 
Indictments, Special Pleas, &c. 2 vols, 8vo. 
11.4s. 

146. STARKIE's TREATISE on 

the LAW of SLANDER, Libel, Scandalum 
Maraatum, and False Rumours, including the 
Rules which regulate intellectual communica- 
tions affecting the Characters of Individuals, 
and the Interests of the Public, with, a de- 
scription of the Practice and Pleadings is! 
Personal Actions, Informations. Indictments, 
Attachments for Contempts, etc. connected 
with the Subject, 8vo. 18s. 

147. SCHULTE's ESSAY on 

AQUATIC RIGHTS, intended as an Illustra- 
tion of the Law relating to Fishing, and to the 
Propriety of Ground or Soil, produced by 
Alluvion and Dereliction in the Sea and 
Rivers. 8vo. 5s. 6d. ' 

148. SWINBURNE's TREATISE 

of TESTAMENTS and* LAST WILLS, m 
Seven Parts; 1. What a Testament and Last 
Willis. 8. What Persons may make a Testa- 
ment. 3. Describing what things may be dU* 
posed of by Will. 4. In what manner Testa- 
ments and Last Wills are to be made. 5. What 
Person may be*. Executor, or is capable of a 
Legacy. 6. The Office of an Executor. 7, Shew- 
ing by what means Wills become void. The 
Seventh Edition, with the valuable Annota- 
tions illustrative of the subject to the present 
Time, by John Joseph Powell, Esq. Barrister 
at Law. 3 vols. 8vo. 11. 14s. 

140. SHOWER'S REPORTS of 

CASES adjudged in the Court of King*! 
Bench. A new Edition, with Notes and 
Marginal References. By Thomas Leach, 
Esq. 2 vols, royal Svo. 11. 6s. 

150. SHOWER'* CASES in PAR- 
LIAMENT, upon • Petitions and Writs of 
Error. Folio, 10s. 6d. 

151. SIMPSON* REFLECTIONS 

requisite for the STUDY of the LAW. Fifth 
Edition, by M. Dawes, Esq. 8vo. 2s. 6&. 

152. SULLIVAN'S LECTURES on 

the Feudal Law and the Laws of England. 
Third Edition, 4to, Ids. 
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153. A SUMMARY TREATISE 

of PLEADING, viz. Of Pleading iii general, 
and bringing the Defendant into Court— 
Of the Declaration— Of Pleas—Of Replica* 
tions-r-Of Rejoinder*— Of Profert. 8to. 5s. 

154. TAYLOR's ELEMENTS of 

the Civil Law. Third Edition, 4to. 11. Is. 

154. THEORY of PRESUMPTIVE 

PROOF, or An Enquiry into Circumstantial 
Evidence, Svo. 5s. 

155. TIDD's LAW of COSTS in 
CIVIL ACTIONS. 8vo. 2s. 6d. 

155. TOMLINS's CASES expjana- 
toryof the Rules of Evidence before Com- 
mittees of Election of the House of Commons. 
8vo.os. 

156. TOMLINS's LAW of WILLS 
and LAW of DESCENT and DISTRIBU- 
TION, in case no WILL is made, and the 
Office and Duty of Executors and Adminis- 
trators, with Forms of Wills. Svo. 3s. 6d. 

157. TOONE's MAGISTRATE'S 

MANUAL, or a SUMMARY of the DUTIES 
and OFFICE of a JUSTICE of PEACE. 
8vo. 12s. 

158. TOONE's GUIDE to the DUTY 

of OVERSEERS of the POOR, 8 to. 5s. 6d. 

159. TREATISE on, the STUDY 
of the LAW, containing 1 Directions to Stu- 
dents, written by Lords Mansfield, Ashburton 

'ftndThurlow. 8vo. 3s.6dV 

160.. TURNER'S EPITOME ef 
the PRACTICE c* the EQUITY SIDE of the 

EXCHEQUER. 8vo.5s. / . 

161. TURNER a*nd VENABLE'S 

PRESENT PRACTICE and COSTS in the 
HIGH COURT of CHANCERY, with Prac- 
tical Directions and Remarks, for the Gui- 
dance of the Solicitor in the conducting of a 
Cause from the Commencement to its Close. 
And also* in conducting other Proceedings, 
in Matters under the Jurisdiction of the Court, 
or of the Lord, Chancellor; in which the 
Practice of the Court, (and particularly before 
the Master) is fully explained, in a 'manner 
entirely new; with a valuable Collection of 
modern Precedents, in necessary Use during* 
the. Progress of a Cause.- Fourth Edition. 
Considerably enlarged and improved, includ- 
ing the New Orders relative to Fees incorpo- 
rated in the work, by ROBERT VENABLES, 
Esq. in 2 vols. 8vo..ll. 5s. 

162. TURNER'S EPITOME of 
the PRACTICE of the COJJRT of CHAN- 
CERY, with the new Fees. Svo. 3s. 6d. 

168. VATTEL's LAW if NA- 
TIONS, or Principles of the LAW of NA- 
TURE; applied to the Conduct and Affairs 
of Nations and Sovereigns. -Fourth Edition, 
royal 8vo. 18s. 

164. VESEY's Case of Thelluson,5s. 

165. VINER's General and Com- 
plete ABRIDGMENT of LAW and EQUITY. 

New Edition. 24 vols, royal 8vo. 

166. VINER's ABRIDGMENT, 

many odd Volumes to complete Sets. 



167. SUPPLEMENT to* VINER's 

ABRIDGMENT, containing the modem 
Determinations in the Courts of Law ami 
Equity. 6 vols, royal Svo. complete, 51. 5s. 

168. WALTHEW's ESSAY on the 
Poor Laws, Svo. 5s. 

169. WATKINS's TREATISE of 

COPYHOLDS, . considerably enlarged frfcm 
the Author's Papers, and further augmented 
with Supplementary Notes, comprising the 
Substance dfeall the most recently adjudged 
Cases on the Subject down to the present time, 
by Robert Studly Yidal, Esq. 2 vols. 8vo. 

m. WfflTAKER's Practical 
Treatise of the LAW of LIEN, and STOP- 
PAGE in TRANSITU. Svo. 9s. 

172. WILLIAMS'S WHOLE LAW 

relating to the DUTY and OFFICE of a 
JUSTICE of PEACE, comprising also the 
Authority of Parish Officers. Third Edition, 
with very considerable improvements. By 
H, N. Tomlins, 4 Urge vols. 8yo. 31. 12s. 

173. WILLIAMS'S COMPENDI- 
OUS DIGEST of the STATUTE LAW 5 

comprising the substance . and effect of the 
most material clauses in all the public Acts 
of Parliament in force within Great Britain, 
from Magna Charta, to 49 Geo'. III. 2 vols. 
8vo. 11. lls.6d. 

* * * Tk is Work will prove to be of great prac- 
tical utility, as a book of reference -and imme- 
diate information, not only to the magistrates 
and gentlemen of the law, but to every one who 
may be in any wise affected by, or have occasion 
to refer to any of the numerous provisions con- 
tained in the different public Acts now in force, 
to which it will be found to be an accurate and 
copious general index. 

174. WOOD'S Collection of up- 
wards of 1300 DECREES by the Court of 
EXCHEQUER, in TITHE CAUSES, from 
the Usurpation to the present time ; (published 
by the permission of the Court). 4 vols, royal 
8vo. 21. 2s. : 

175. WOODDESON's ELEMENTS 

of Jurisprudence, 4to.5s. 

176. WYNNE'S EUNOMUS, or 

Dialogues on the Law and Cbnstitution, of 
England, with an Essay or Dialogue. New 
Edition, being the third. 2 vols. 8vo. 18s. 

*** This elegant and learned Work is writ- 
ten in recommendation of a liberal and enlarged ' 
method of studying the Law, and treats inciden- 
tally of the character and authority of the seve- 
ral Law Writers! as also more professedly on. 
the origin and progress of the most important 
subjects and branches of Law, and their connec- 
tion with the History and Constitution of Eng- 
land, and will facilitate almost immoveable 
difficulties, particularly in explaining and sim- 
plifying matters of practice, and other technical 
paats of the profession. 1 . 

1 77. YORKE'sCONSIDER ATIONS 

the LAW of FORFEITURE for HIGH 
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with an Appendix concerning 
in Scotland. Fourth Edition. 
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